1.

Purchase Order (Goods and Services)
GENERAL CONDITIONS

Definitions

In these General Conditions:

‘Author' means any director, employee, contractor, subcontractor,

subconsultant or agent of the Provider who may have or acquire

‘moral rights’ (as defined in the Copyright Act 1968 (Cth)) in works

created as part of performance of the Services;

‘Business Days’ has the meaning given to it in the Security of

Payment Act;

‘Child Safe Standards’ has the meaning in the Child Wellbeing and

Safety Act 2005 (Vic);

‘Clause’ means a clause in these General Conditions;

‘Completion’ has the meaning given in Clause 12;

‘Completion Date’ means (as applicable):

(a) the date or time period for completion of the Services as
directed by Council; and/or

(b) the date or time period for delivery of the Goods as directed by
Council,

as stated in the Purchase Order Documents;

‘Contract’ means the agreement between the parties as constituted

by the Purchase Order Documents;

‘Council’s Policies and Procedures’ means Council’s policies and

procedures that apply to the Provider as described in the Purchase

Order Documents or as notified in writing to the Provider from time

to time;

‘Deliverables’ means any materials, reports, drawings, sketches,

designs, advices, plans, specifications, data, models, samples,

patterns, calculations, computations, reports, photographs,
statements, diagrams, software or information and the like which:

(a) the Provider is required to prepare or provide under the
Purchase Order Documents; or

(b) are necessary for the Provider to prepare in order to perform
the Services in accordance with the Purchase Order;

‘Delivery Point’ means the delivery point stated in the Purchase
Order Documents or as directed by Council;
‘General Conditions’ means this document;
‘Goods’ means the goods described or referred to in in the Purchase
Order Documents;
‘IP Rights’ means all intellectual property rights (whether registered
or unregistered) including any processes, technology, systems,
reports, specifications, patents, trademarks, service marks, trade
names, designs, design rights, brands and company names, trade
secrets, copyright works, URLs, drawings, inventions, technical
data, research data, formulae, computer programs, software, know-
how, logos, symbols, and similar industrial or intellectual property
rights;

‘Key Personnel’ means those persons stated in the Purchase Order

Documents as directed by Council (if any) and any replacements

made in accordance with Clause 6.2;

'Legal Requirements' means:

(a) any statute, regulation, subordinate legislation or direction
made under an enactment in force in the State of Victoria;

(b) any licence, permit, consent, authorisation, approval,
determination, requirement, certificate,  accreditation,
exemption or the like issued or required by or to be obtained
from any authority, or required under any other Legal
Requirement, for or in connection with the performance of the
Services or the delivery of the Goods;

(c) lawful requirements of authorities; and

(d) relevant Australian Standards;

‘Modern Slavery Legislation’ means the Modern Slavery Act 2018

(Cth) and any similar legislation in force from time to time in Victoria;

‘Privacy Laws’ means any law which relates to the privacy of

information with which the Provider must comply, including the

Privacy Act 1988 (Cth) (and the Australian Privacy Principles under

that Act), the Privacy and Data Protection Act 2014 (Vic) (and the

Information Privacy Principles under that Act) and any applicable

code of practice;

‘Purchase Order’ means the document into which these General

Conditions are deemed to be incorporated by reference which is

issued by Council to the Provider engaging it to perform the Services

or deliver the Goods (or both) as the context requires;

‘Purchase Order Documents’ means these General Conditions,

the Purchase Order and the Statement of Work (if any);

‘Purchase Price’ means the amount to be paid by Council to the
Provider as specified the Purchase Order Documents and as varied
strictly in accordance with Clause 9;

‘Security of Payment Act’ means the Building and Construction
Industry Security of Payment Act 2002 (Vic);

‘Services’ means the Services described or referred to in the
Purchase Order Documents, together with all tasks and activities
incidental to and necessary to the performance of the Services;
‘Statement of Work’ means the document (or documents) issued
by Council which set out or describe the Purchase Price, the Goods
and/or Services the subject of the Purchase Order and the parties
details for service of notices (which such document may be the
Purchase Order itself or may be a separate document or
document(s) which is referenced in the Purchase Order); and
‘WWC Check’ has the same meaning as in the Worker Screening
Act 2020 (Vic).

Provider’s Primary Obligation

2.1.
2.2.

2.9.

The Provider must carry out and complete its obligations arising out
of this Contract:

in accordance with the Purchase Order Documents;

in accordance with all Legal Requirements (including occupational
health and safety laws);

. in accordance with Council’s Policies and Procedures;
. exercising the standard of professional skill, care and diligence that

would be expected of a competent and experienced provider of the
Goods and/or the Services (as the context requires);

. using suitably qualified personnel;

. so as to achieve Completion on or before the Completion Date;

. in accordance with all directions given by Council;

. so that the Deliverables comply with the requirements of this

Contract, are co-ordinated and consistent, free from errors and are
fit for the purpose stated in or which is reasonably ascertainable from
the Purchase Order Documents; and

to the extent the Provider is providing Goods, the Provider warrants
to Council that:

2.9.1. the Goods will be new unless otherwise agreed in writing;

2.9.2. the Goods will be fit for the purpose made known to the
Provider by Council and for which goods of a similar nature
are often supplied;

2.9.3. the Goods will be of merchantable quality and free from
defects;

2.9.4. the Good will comply with all Legal Requirements and
Council’s Policies and Procedures at the time that the Goods
are delivered to the Delivery Point; and

2.9.5. the Provider is capable of passing title in the Goods free from
any encumbrance and all other adverse interests at the time
that they are delivered to Council.

Council’s Primary Obligations

If the Provider complies with its obligations under this Contract,
Council must pay the Purchase Price to the Provider upon
Completion.

Confidentiality

4.2.

. The Provider must, and must ensure that its employees, agents and

contractors must, keep confidential and do not disclose, any
confidential information relating to Council or its affairs without the
prior written consent of Council.

To the extent that the Provider is provided with, or comes into
possession of, any confidential information during the performance
of the Services and/or the delivery of the Goods, the Provider must
deliver such confidential information to Council on the earlier of
Completion or termination of this Contract (whether under with
Clause 13 or otherwise).

Privacy

5.1.

5.2.

5.3.

The Provider must:

comply, and procure that its employees, agents and contractors
comply, with the Privacy Laws;

immediately notify the Council if it becomes aware of any breach of
Clause 5.1; and

must not, and must procure its employees, agents and contractors
do not, cause Council to breach any of its obligations under the
Privacy Laws.



Key Personnel, Sub-Contracting and Assignment

6.2.

6.3.

. In carrying out the Services, the Provider must employ the Key

Personnel to carry out the roles set out in the Purchase Order
Documents and must not replace those people without the prior
written consent of Council.

The Provider must not, except with the written consent of Council,
subcontract or assign the whole or any portion of its rights or
obligations under this Contract.

Where Council gives consent to the Provider subcontracting or
assigning its rights or obligations in accordance with Clause 6.2, the
Provider remains fully responsible for performance under this
Contract and will be liable to Council for the acts or omission of any
subcontractor as if those acts or omissions were those of the
Provider.

IP Rights and Moral Rights

10.

performs any part of the Goods and/or the Services omitted by a
variation under this Clause 9.

Payment and the Security of Payment Act

7.2

7.3

7.4

This Clause 7 applies where the Services include design and/or
where any Goods to be supplied by the Provider are designed by
the Provider).

The IP Rights in all Deliverables vest in Council upon creation. The
Provider must do everything necessary to perfect such vesting.
Council grants to the Provider a royalty free, non-transferable,
revocable, non-exclusive licence to use the IP Rights vested in
Council under this Clause 7 only to the extent necessary for the
performance of the Services or the delivery of the Goods.

The Provider represents and is taken to represent to Council that
each Author of the Deliverable has given a valid, effective and
signed consent under the Copyright Act 1968 by which the Author
(to the full extent permitted by law) irrevocably and unconditionally
consents to Council and any person nominated or authorised by
Council (Beneficiaries):

7.4.1 using, disclosing, reproducing, transmitting, adapting,
publishing or otherwise exercising its rights in relation to the
Deliverable in whatever form any of the Beneficiaries thinks
fit (including the making of any distortions, additions or
alterations to the Deliverable or any adaptation of the
Deliverable in a manner which, but for the consent, infringes
or may infringe the Author's ‘moral rights’ (within the
meaning of the Copyright Act 1968) in the Deliverable); and
using, disclosing, reproducing, transmitting, exhibiting,
communicating, adapting, publishing or otherwise exercising
its rights in relation to the Deliverable or any adaptation
thereof (or any part of the Deliverable or of any such
adaptation) without making any identification of the Author in
relation to the Deliverable.

7.4.2

Insurances

10.1.

10.2.

10.3.

10.4.

11.

If the Provider is entitled to make an adjudication application under
the Security of Payment Act, the Provider must make such
adjudication application to one of the following Authorised
Nominating Authorities: Royal Institution of Chartered Surveyors
Dispute Resolution Service (RICS DRS), Resolution Institute, or
Rialto Adjudications Pty Limited.

The Provider must indemnify and keep indemnified Council on
demand from and against claims and all loss suffered or incurred
by Council arising out of or in connection with a suspension by a
subcontractor under the Security of Payment Act for works which
form part of the Services or the delivery of the Goods.

On Completion, the Provider will submit a valid tax invoice for the
Purchase Price. The tax invoice must include the purchase order
number stated as informed from Council to the Provider. Council
shall pay such Purchase Price (or such lesser amount as Council
acting reasonably submits is due and payable (in which case it will
set out its rationale for doing so)) within 30 days of receipt of the
valid tax invoice.

Without limiting its rights at law or in equity, Council may set-off,
withhold or deduct from money due to the Provider any money
owing or reasonably claimed to be owing from the Provider to
Council.

Goods and Goods Tax (‘GST’)

12.

The Purchase Price is exclusive of GST. Where Council is required
to pay the Provider any amount under this Contract on account of
GST, the amount representing GST will only be payable by Council
to the Provider where the Provider supplies to Council a tax invoice
for GST purposes, in a form approved by Council.

Completion

12.1.
12.2.

13.

The Provider must (as applicable):

complete the Services; and/or

deliver (and, if required by the Purchase Order Documents, unload)
the Goods to the Delivery Point together with all operating and
maintenance manuals (if applicable)

on or before the Completion Date to the satisfaction of Council and
in accordance with this Contract. Completion will only have
occurred when Council (acting reasonably) provides written notice
to the Provider that it is satisfied that Completion has been
achieved in accordance with this Contract.

Termination

8.2

The Provider will (unless otherwise directed by Council to hold

different insurance, in which case it must hold those insurances)

affect the following insurance policies with a licensed insurer prior to

commencement of its obligations under this Contract:

8.1.1 Workers compensation insurance as required by Legal
Requirements;

.2 $20 million in public liability insurance;

.3 where the Provider is providing any Services, $2 million in

professional indemnity insurance;

where the Provider is delivering any Goods, insurance

of the Goods against loss or damage for their replacement

value, including loss or damage in transit to the Delivery

Point, and if the Purchase Order Documents require the

Provider to unload the Goods, also such unloading,

The Provider must produce evidence of such insurances promptly

on request from Council by way of current certificates of currency.

8.1
8.1

8.1.4

Variation

9.2.

9.3.

. Council may, at any time, prior to Completion give written notice to

the Provider proposing a variation to the Goods to be supplied and/or
the Services to be performed by the Provider.

The Provider must, as soon as possible, or in any event within 5
Business Days, provide an estimate of the alteration to the Purchase
Price arising out of such variation to the Goods and/or Services.
Council may (but is not obliged to) accept the Provider’s estimate by
issuing written acceptance to the Provider.

No variation, including the omission of any part of the Goods and/or
the Services will invalidate or constitute a repudiation of this
Contract. The Council may procure or procure another party

13.1

13.2

13.3

14.

In the event that:

13.1.1 the Provider fails to remedy a default within 5 Business Days
from the date of being notified of the default by Council;

13.1.2 is insolvent, has an administrator, receiver, receiver and
manager, provisional liquidator or controller appointed to it,
enters into a scheme of arrangement with its creditors, is
wound up or is bankrupt; or

13.1.3 abandons the Services or delivery of the Goods,

Council may either:

13.1.4 terminate this Contract by giving written notice to the
Provider; or

13.1.5 take out of the hands of the Provider some or all of the
Services remaining to be completed and/or the Goods
remaining to be delivered by giving written notice to the
Provider.

This Contract may be terminated by Council at any time and for any
reason (regardless of default) by giving the Provider 10 Business
Days prior written notice under this Clause 13.2.

Upon termination under this Clause 13, Council will pay the
Provider any part of the Purchase Price owing for those parts of the
Services carried out or Goods delivered prior to the date of
terminating (less any amounts that Council is entitled to set-off
deduct or withhold in accordance with this Contract) and the
Provider releases Council from any further claim (howsoever
arising) out of or in connection with such termination.

Indemnity




The Provider indemnifies Council on demand from and against all actions,

claims, losses, damages, penalties or demands arising out of or in

connection with:

14.1 any claim made by a subcontractor pursuant to the Security of
Payment Act;

14.2 any loss or damage to any property (whether the property of
Council or any other person); and

14.3 the death or personal injury of any person,

14.4  arising out of or in connection with the performance of the Services
or delivery of the Goods. This indemnity survives Completion or the
earlier termination of this Contract.

15. Dispute Resolution

19. Community Benefit

19.1. Without limiting the Provider's obligations arising out of this
Contract, in performing the Services or delivering the Goods or
both (as the context requires) the Provider must use its best
endeavours to achieve (and must not materially depart from) any
social or environmental objectives set out or described in the
Purchase Order Documents or which are set out or described in
Council’s Procurement Policy (as published on Council's website
from time to time).

20. Modern Slavery

15.1. If a dispute arises between the parties to this Contract then either
party may deliver by hand or send by registered post to the other
party a written notice of dispute.

15.2. Within 10 Business Days of receipt of the notice of dispute, the
parties will confer to resolve the dispute. Failing which either party
may refer the dispute to mediation. Mediation will be effected by a
mediator agreed by the parties and failing agreement, a mediator
nominated by the President of the Law Institute of Victoria, and
conducted in accordance with the Resolution Institute Mediation
Rules 2016.

15.3. If the dispute is not resolved within 20 Business Days of the date
of referral of the dispute to mediation, then either party may by
notice in writing delivered by hand or sent by registered post to the
other party, refer that dispute to litigation or arbitration.

15.4. Arbitration shall be effected by a single arbitrator who shall be
nominated by the Chairperson for the time being of the Resolution
Institute in Victoria. Such arbitration shall be held in Melbourne,
Victoria in accordance with the Resolution Institute Arbitration
Rules 2020 (or such later version as the Resolution Institute may
publish).

15.5. Nothing in this Clause 15 will prejudice the right of a party to seek
urgent injunctive or declaratory relief of any matter arising out of
the Contract.

16. Method of Giving Notices

The Provider acknowledges and agrees that the Provider must:

20.1. comply with the Modern Slavery Legislation to the extent that such
legislation is applicable to the Provider;

20.2. assist Council to comply with Modern Slavery Legislation, by
providing information (as may reasonably be requested by Council)
concerning the risk of modern slavery practices affecting the
Provider’s operations and supply chain and the actions taken by
the Provider to address such risks, within not more than 20
Business Days after being requested to do so; and

20.3. ensure that such information is accurate, complete and in such
form as Council reasonably requires.

21. General

A notice required or permitted to be given by one party to another under
this Contract must be in writing, addressed to the other party and
delivered by post, email, or in person to the address or email address
specified in the Purchase Order Documents.

17. Receipt of Notices

A notice given to a party in accordance with Clause 16 is deemed
to have been delivered:

17.1. if delivered personally or left at the person's address, upon delivery;

17.2. if posted within Australia to an Australian address, 6 Business Days
after posting and in any other case, 10 Business Days after posting;

17.3. subject to Clause 17.4, if served by email, on the day of
transmission unless the sender receives notification that the email
containing the notice was not received; and

17.4. if received after 5.00pm in the place it is received or on a day which
is not a Business Day in the place it is received, at 9.00am on the
next Business Day.

18. Working with Children

This Clause 18 will apply where the Provider is or may be providing
any part of the Services or delivering any Goods in any area where
children may be present.

18.1. The Provider must comply with the Child Safe Standards. Council
requires WWC Checks to be completed by all staff (including any
subcontractor's staff, consultants, volunteers, replacement or
additional staff) who have direct contact with children or working
where children are present in the worksite.

18.2. WWC Checks must be kept up to date. The Provider must procure
that all of its employees and subcontractors who are working in
direct contact with children have an understanding of, and comply
with, the Children’s Service Act 1996 (Vic), Worker Screening Act
2020 (Vic) and the Child Safe Standards.

18.3. The Provider will have no entittement to make any claim
whatsoever arising out of compliance with this Clause 18 and must
indemnify Council against any claim brought against, or any loss
suffered or incurred by, Council arising out of a breach of this
Clause 18

21.1. This Contract may only be amended by a document duly executed
by the parties.

21.2. Nothing in this Contract will be construed or deemed to constitute
a partnership, joint venture or employee, employer or
representative relationship between any of the parties. Nothing in
this Contract will be deemed to authorise or empower any of the
parties to act as agent for or with any other party.

21.3. This Contract constitutes the whole understanding between the
parties and embodies all terms on which the Services are to be
performed and/or the Goods are to be delivered by the Provider. If
the Provider's acceptance of the Purchase Order contains any
terms in conflict with this Contract, this Contract will have
precedence.

21.4. The law of the State of Victoria governs this Contract and any legal
proceedings under this Contract.

21.5. If the Provider consists of two or more parties, this Contract binds
each of them severally and jointly.

21.6. The parties consent to the issuance of the Purchase Order by
electronic mean for so long as execution in such manner is
permitted by law.



