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Overview 
Amendment summary  

The Amendment Casey Planning Scheme Amendment C231 

Common name Manuka Road, Berwick 

Brief description Rezone the land from Farming Zone to the General Residential Zone, 
apply a Development Plan Overlay Schedule 24 and amend Heritage 
Overlays on the site to facilitate residential development of the land 

Subject land 42-52, part 54-60, 62-70 and part 72-80 Manuka Road, Berwick 

The Proponent Bosco Johnson for Parklea (Berwick) Pty Ltd 

Planning Authority Casey City Council 

Authorisation A03430 8 June 2017 

Exhibition 8 June to 10 July 2017 

Submissions Number of Submissions: 17 

A list of submitters is provided at Appendix A 

Panel process   

The Panel Trevor McCullough (Chair) and Ray Tonkin 

Directions Hearing 5 December 2017 

Panel Hearing 8 February 2018 (adjourned); 13, 14 March 2018 

Site inspections Accompanied 8 March 2018 

Appearances • Casey City Council represented by Maria Marshall of Maddocks 
and calling expert evidence from Christina Dyson of Context on 
Heritage 

• Country Fire Authority represented by Ms Anne Coxon 

• Parklea Pty Ltd represented by Ben Mahon of Bosco Johnson 

• Philip Walton and Clancy Briggs 

• National Trust – Casey Cardinia Branch represented by Ruth 
Crofts 

• Jinguang Pan represented by Ms Joanne Lardner of Counsel, 
instructed by Yang Chen of Interise Legal and calling expert 
evidence from: 
- John Patrick on Landscape Heritage; 
- Michael Rogers on Arboriculture; 
- Bruce Trethowan on Building Heritage; and 

- John Chipperfield as a lay witness. 

Citation Casey PSA C231 [2018] PPV 

Date of this Report 28 May 2018 
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Executive summary 

(i) Summary 

Casey Planning Scheme Amendment C231 (the Amendment) seeks to: rezone land in 
Manuka Road, Berwick from Farming Zone to the General Residential Zone (GRZ); apply a 
Bushfire Management Overlay Schedule 5 (BMO5); apply a Development Plan Overlay 
Schedule 24 (DPO24); and amend Heritage Overlays, to facilitate the future residential 
development of the land. 

An existing Bushfire Management Overlay applies to the majority of the site.  The 
Amendment proposes the apply a Schedule (BMO5) to the site and manage bushfire risk 
through the BMO5 and requirements in the DPO24.  The Country Fire Authority opposed the 
Amendment in its exhibited form, particularly the use of the BMO5 and the DPO24 to, in 
their submission, lessen the extent of controls on defendable space. 

Heritage Overlays HO49 and HO50 apply to the site.  The Amendment proposes to 
substantially reduce the extent of HO50 and substantially increase the extent of HO49 in 
response to recent heritage reports.  The increase in extent of HO49 on the ‘Clover Cottage’ 
property has been contested by the landowner, and other submitters have also made 
comment. 

Other submissions raised questions about the most appropriate zone, traffic issues, 
environmental issues, heritage issues, open space issues and issues about the interface with 
green wedge land. 

The Panel considered all written submissions made in response to the exhibition of the 
Amendment, observations from site visits, and submissions, evidence and other material 
presented to it during the Hearing. 

The Panel agrees with Council that the use of the GRZ is appropriate for the subject site.  
Conventional residential development is strategically well supported, and the proposed DPO 
provides the opportunity to produce a development plan that is sensitive to the location and 
environmental characteristics of the site. 

The Panel concludes that subject site can be rezoned to the GRZ, provided appropriate 
controls are put in place through the BMO and DPO to ensure that buildings are not 
constructed with a BAL greater than BAL-12.5. 

The Panel agrees with the CFA submission that the exhibited approach of applying the BMO5 
in concert with bushfire requirements in the DPO24, would provide a lower level of safety 
for future landowners than the requirements associated with subdivision under and 
unscheduled BMO and Clause 52.47.  The Panel agrees with the CFA’s analysis of the 
proposed DPO24 controls i.e. that the section 173 agreement does not mandate defendable 
space nor reference how defendable space must be managed, and is therefore 
unacceptable. 

The Panel does not accept that the Council proposed approach, which effectively reduces 
the standards and makes them discretionary, is consistent with the express requirement of 
the planning scheme in Clause 10.01 that “in bushfire affected areas, planning authorities 
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and responsible authorities must prioritise the protection of human life over all other policy 
considerations”, or the recently strengthened requirements of Clause 13.05. 

The Panel does not accept Council’s position that a landowner’s obligation to implement and 
maintain bushfire protection measures should be discretionary. 

The Panel concludes that the proposed BMO5 should be abandoned and the proposed 
DPO24 should be modified accordingly. 

The Panel has considered the proposed wording submitted by the parties for a revised DPO 
schedule and proposed a Panel Preferred version in Appendix C of this report. 

The Panel has considered the extensive submissions relating to heritage controls and has 
concluded Clover Cottage has a long history of use and development and retains evidence of 
many periods.  All of these periods have made a contribution to the form of the Clover 
Cottage site that we see today and the heritage significance of the place relies on all of those 
elements.  Clover Cottage is of heritage significance to the City of Casey and the Heritage 
Overlay (HO49) as proposed by Dr Dyson in her final evidence should be approved, but with 
the “rear formal garden” not included.  The Panel has also concluded that Council should 
review the heritage citation and Statement of Significance to ensure that all elements of the 
site are appropriately identified. 

The Panel concludes that the Amendment should be adopted with the changes as listed in 
the following recommendations. 

(ii) Recommendations 

Based on the reasons set out in this Report, the Panel recommends that Casey Planning 
Scheme Amendment C231 be adopted as exhibited subject to the following: 

 Abandon the proposed Bushfire Management Overlay Schedule 5. 

 Adopt a modified version of the Development Plan Overlay Schedule 24, generally 
as shown in Appendix C to this report. 

 Adopt the Heritage Overlay (HO49) as proposed by the City of Casey with an 
amended curtilage which deletes the “rear formal garden” as described in Dr 
Dyson’s evidence and shown in Figure 11 of this report. 

 Council review the heritage citation and Statement of Significance to ensure that 
all elements of the site are appropriately identified. 
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1 Introduction 

1.1 The Amendment 

(i) Amendment description 

The Amendment proposes to: 

• Rezone land at 42-52, part 54-60, part 62-70 and part 72-80 Manuka Road, Berwick 
from a Farming Zone Schedule 1 (FZ1) to a General Residential Zone – Schedule 1 
(GRZ1) to facilitate residential development in the area. 

• Introduce Schedule 24 to the Development Plan Overlay (DPO24) and applies it to 
land at 42-52, part 54-60, part 62-70 and part 72-80 Manuka Road, Berwick to 
ensure the coordinated future development for residential purposes. 

• Apply the Bushfire Management Overlay Schedule 5 (BMO5) to land at part 42-52, 
part 54-60, 62-70 and part 72-80 Manuka Road, Berwick which has been identified 
as a bushfire risk area, to ensure future subdivision and development adequately 
responds to and mitigates any bushfire hazards. 

• Amend the Heritage Overlay Schedule for Heritage Overlay HO49 applying to 54-60 
Manuka Road, Berwick to allow prohibited uses and tree controls and the Heritage 
Overlay HO50 applying to 62-70 Manuka Road, Berwick, to allow prohibited uses. 

• Amend the Schedule to Clause 52.01 to apply a 10 per cent rate of public open 
space contribution for the land at 42-52, part 54-60, part 62-70 and part 72-80 
Manuka Road, Berwick, consistent with adjacent residential areas. 

• Amend Planning Scheme Map 9 to apply the General Residential Zone to the land. 

• Amend Planning Scheme Map 9DPO to apply the new Development Plan Overlay 
Schedule 24 (DPO24). 

• Amend Planning Scheme Map 9BMO to apply the new Bushfire Management 
Overlay Schedule 5 (BMO5). 

• Amend Planning Scheme Map 9HO to amend the boundaries of Heritage Overlay 
HO49 and HO50. 

• Amend the Local Planning Policy Framework at Clause 21.02 Key Issues and 
Strategic Vision by making consequential changes to the text and map. 

• Amend the Local Planning Policy Framework at Clause 21.14 Casey Foothills by 
making consequential changes to the text and map. 

(ii) Purpose of the Amendment 

The purpose of the Amendment is to facilitate the future urban development of the subject 
land. 

(iii) The subject land 

The Amendment applies to land at Manuka Road, Berwick shown in red outline in Figure 1. 
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Figure 1 The subject land 

 

The four land parcels are used as follows: 

• 42-52 Manuka Road – occupied by a single swelling with associated gardens and 
boundary planting with the majority of the site used for pastoral use/grazing. 

• 54-60 Manuka Road – Occupied by ‘Clover Cottage’ historic cottage with associated 
outbuildings and gardens, a restaurant and parking area. 

• 62-70 Manuka Road – Historic ‘Minard’ dwelling, second dwelling, and associated 
outbuildings, gardens, tennis court and dam.  The eastern portion of the land 
contains a large waterbody/wetland area and significant remnant vegetation. 
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• 72-80 Manuka Road – Predominantly used for pasture/grazing, with some 
outbuildings and vegetation predominantly along the boundaries and significant 
remnant vegetation towards the eastern end of the site.  Grasmere Creek traverses 
north-south through the eastern end of the property.  High Voltage power lines 
traverse the north-east corner of the site (east of the Melbourne Water pipetrack, 
and outside of the area of the land affected by this Amendment). 

Land that forms the eastern portion of No’s 54-60, 62-70 and 72-80 Manuka Road (east of 
the pipe track) is located outside the Urban Growth Boundary. 

(iv) Existing and proposed controls 

The existing and proposed zone controls are shown in Figures 2 and 3. 

Figure 2 Existing zone controls 
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Figure 3 Proposed General Residential Zone 1 

 

Parts of the subject site are affected by a Vegetation Protection Overlay Schedule 2 (VPO2) 
and Land Subject to Inundation Overlay.  The Significant Landscape Overlay Schedule 4 
(SLO4) applies to the entire subject site.  These overlays are not proposed to be changed and 
do not materially affect the proposed Amendment. 

Existing Heritage Overlays HO49 and HO50 are proposed to be changed as shown in Figures 
4 and 5.  The proposed changes are discussed in Chapter 5 of this report. 
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Figure 4 Existing Heritage Overlays to be deleted 

 

Figure 5 Proposed Heritage Overlays 
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An existing Bushfire Management Overlay (BMO) applies to the majority of the site as shown 
in Figure 6.  The Amendment proposes to introduce a new schedule to the BMO. 

Figure 6 Existing Bushfire Management Overlay 

 

1.2 Procedural issues 

On the first day of the Hearing (8 February 2018), the Panel granted an adjournment to 
enable the parties and the Panel to more fully consider new information on heritage issues 
and a further submission from the Country Fire Authority (CFA).  The Hearing resumed on 13 
and 14 March 2018. 

At the conclusion of the Hearing, the Panel allowed parties to make further written 
submissions in response to the ‘threshold’ issue of applying the GRZ in a bushfire affected 
area, and provide a response to the issues in relation to the DPO24 raised in the Pang 
submission on the last day of the hearing.  Submissions were due on 23 March 2018. 



Casey Planning Scheme Amendment C231  Panel Report  28 May 2018 

 

Page 7 of 60 

1.3 Background to the proposal 

Council received the Amendment request from the Proponent, Parklea (Berwick) Pty Ltd, in 
December 2015.  A number of supporting documents have since been prepared, with the 
following versions made available to the Panel: 

• Town Planning Submission, Bosco Johnson Pty Ltd, August 2016 

• Traffic Engineering Assessment, Traffix Group Pty Ltd, June 2016 

• Arboricultural Assessment, Tree Logic Pty Ltd, December 2015 

• Servicing Infrastructure Report, SMEC, December 2015 

• Aboriginal Cultural Heritage Investigations, Andrew Long & Associates, January 2016 

• Historic Cultural Heritage Assessment, Andrew Long & Associates, August 2016 

• Flora and Fauna Assessment, Brett Lane & Associates, July 2016 

• Bushfire Development Report, Terramatrix, August 2016. 

Council also commissioned a review of the Heritage Overlays applying to the site: 

• Review of HO49 and HO50, Manuka Road Berwick, Context Pty Ltd, May 2017. 

The planning controls, particularly the DPO24, BMO5, HO49 and HO50, have been developed 
in response to the issues considered in the background reports. 

1.4 Summary of issues raised in submissions 

Council provided a useful summary of issues raised in the 17 submissions as follows: 

Zoning: 

• Do not agree with the General Residential Zone replacing the Farming Zone 

Lot Size/Density: 

• Do not agree with lack of detail about lot size and density 

Traffic: 

• Objections to potential openings of closed roads at Fritzlaff Court and Cardinia 
Street 

• Impact of additional traffic on local road network 

Environmental Issues: 

• Impact of new residential precinct on ecological values of adjacent Cardinia Creek 
reserves 

Heritage: 

• Support for the revised Heritage Overlays HO49 and HO50 

• Oppose the proposed extension to the Heritage Overlay HO49 

• Request for extension of HO49 to include Clover Cottage Restaurant 

Open Space: 

• Private Open Space 

• Public Open Space 

Green wedge land: 

• Access and management to remnant Green Wedge land 
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Development Plan: 

• Requirements are overly restrictive 

Bushfire Management: 

• The CFA oppose the proposed approach to bushfire management as contrary to 
State standard provisions.  The CFA also opposes the use of the DPO and specific 
BMO schedule to address bushfire protection measures. 

1.5 Post-exhibition changes proposed by Council 

Council proposed a number of post-exhibition changes to the Amendment documents in 
response to submissions.  The changes were summarised as follows1: 

• Changes to the DPO24 endorsed by Council at its meeting on 5 September 
2017, which reflect Council’s consideration of Submissions No. 1-15; 

• Renumbering BMO4 to BMO5 (as an administrative change to reflect 
Amendment C225); 

• Amendments to the BMO maps which form part of the amendment, to 
reflect the existing BMO which was applied to the subject land on 3 October 
2017 as part of Amendment GC13, and the proposed renumbering from 
BMO4 to BMO5; 

• Amendments to the proposed BMO5 schedule, to reflect the new VPP 
templates and format introduced under Amendment GC13 on 3 October 
2017; 

• Amendments to the wording of the proposed BMO5 schedule, to reflect 
relevant changes to the Statewide bushfire provisions introduced under 
VC132 and VC140; 

• Amendments to the wording of DPO24 to further support the proposed 
BMO5 changes, and to improve a more streamlined approach to bushfire 
management which aligns with State policy provisions; 

• Amendments to the HO49, in response to the expert evidence of Ms 
Christina Dyson, which reduce the area of land to which the HO49 should 
apply from the area shown on the exhibited maps, to reflect the improved 
understanding of the heritage significance of the site. 

The BMO map changes to reflect the existing BMO which were applied to the subject land on 
3 October 2017 through Amendment GC13 were administrative and were not contested.  
The Panel recommends that the changes should be applied to any documentation relating to 
the Amendment.  As the Amendment does not change the BMO itself, no change to the 
BMO map in the planning scheme is required. 

The renumbering of the BMO schedule should also be adopted if a BMO schedule is to be 
applied. 

                                                      
1 Council Part B submission p25 
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1.6 Issues dealt with in this Report 

The Panel considered all written submissions made in response to the exhibition of the 
Amendment, observations from site visits, and submissions, evidence and other material 
presented to it during the Hearing. 

The Panel has reviewed a large volume of material.  The Panel has had to be selective in 
referring to the more relevant or determinative material in the Report.  All submissions and 
materials have been considered by the Panel in reaching its conclusions, regardless of 
whether they are specifically mentioned in the Report. 

This Report deals with the issues under the following headings: 

• Planning context 

• Choice of zone 

• Bushfire controls 

• Heritage issues 

• Other issues raised in submissions. 
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2 Planning context 

Council provided a response to the Strategic Assessment Guidelines as part of the 
Explanatory Report. 

The Panel has reviewed Council’s response and the policy context of the Amendment, and 
has made a brief appraisal of the relevant zone and overlay controls and other relevant 
planning strategies. 

Overall, Council submitted that: 

The Amendment will deliver an appropriate planning outcome for the site, 
consistent with the objectives of planning in Victoria.  It will facilitate the 
residential use of redundant farming land in a location identified for urban 
development, in accordance with the State and Local Planning Policy 
Frameworks of the Casey Planning Scheme and with Plan Melbourne. 

2.1 Policy framework 

(i) State Planning Policy Framework 

Council submitted that the Amendment is supported by the State Planning Policy 
Framework, in particular the following clauses: 

Clause 11.02-1 Supply of urban land - The Amendment seeks to increase the supply of 
residential land by rezoning land within the Urban Growth Boundary from a Farming Zone to 
a General Residential Zone. 

Clause 11.02-2 Structure planning - The Amendment facilitates the orderly development of 
urban areas by applying a Development Plan Overlay, which requires a Development Plan to 
be prepared prior to urban development. 

Clause 11.02-3 Planning for growth areas – The Amendment will facilitate residential 
development adjacent to an established urban area, consistent with the Casey-Cardinia 
Growth Area Plan. 

Clause 13.05-1 Bushire planning – Council submitted that the Amendment is consistent with 
State policy by giving consideration to bushfire risk in the decision-making process.  The 
issue of bushfire controls, and in particular the impact of recent changes to the State policy 
in respect to bushfire is discussed in Chapter 3 of this report. 

Clauses 12.01-1 Protection of biodiversity, 12.01-2 Native vegetation management, 15.01-1 
Urban design, and 15.01-3 Neighbourhood and subdivision design are all addressed through 
the requirements of the DPO schedule. 

(ii) Local Planning Policy Framework 

Council submitted that the Amendment supports the following key local planning objectives: 

Clause 21.03 Settlement – The Amendment is consistent with Clause 21.03 by facilitating a 
well-designed, fully serviced and sustainable residential community, through an integrated 
application of the GRZ and DPO. 
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Clause 21.04 Environment – The Amendment is consistent with Clause 21.04 by facilitating 
the protection and conservation of environmentally sensitive areas through the 
requirements of the development plan. 

Clause 21.14 Casey Foothills - The Amendment is consistent with Clause 21.14 Casey 
Foothills, and supports the relevant local area objectives and strategies. 

(iii) Other planning strategies or policies  

Amendment C198 (Housing Strategy) to the Casey Planning Scheme is proposing to 
implement the findings and objectives of the City of Casey Housing Strategy 2015 into the 
Planning Scheme. Amendment C198 was placed on public exhibition from 9 November to 15 
December 2017.  Council will be considering the submissions in March/April 2018, and a 
panel hearing is likely to be scheduled for May/June 2018. 

Amendment C198 is proposing that land to the south and south-east of the subject land 
(land which forms part of the historic “Hoddle Grid” precinct of Berwick Township) be 
rezoned from General Residential Zone Schedule 1 (GRZ1) to a Neighbourhood Residential 
Zone Schedule 1 (NRZ1).  There is no change proposed to the residential land immediately 
east of the subject land (i.e.: generally north of Fritzlaff Court/Brisbane Street and south of 
Inglis Road) which is proposed to remain in GRZ1. 

2.2 Planning scheme provisions 

(i) Zones 

The land is proposed to be zoned GRZ.  The purpose of the GRZ is: 

• To implement the State Planning Policy Framework and the Local Planning 
Policy Framework, including the Municipal Strategic Statement and local 
planning policies. 

• To encourage development that respects the neighbourhood character of 
the area. 

• To encourage a diversity of housing types and housing growth particularly 
in locations offering good access to services and transport. 

• To allow educational, recreational, religious, community and a limited 
range of other non-residential uses to serve local community needs in 
appropriate locations. 

(ii) Overlays 

The Amendment proposes to introduce a schedule to the BMO (BMO5) and a schedule to 
the DPO (DPO24). 

2.3 Ministerial Directions and Planning Practice Notes 

Ministerial Directions 

Council submitted that the Amendment is consistent with the following Ministerial 
Directions: 
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• Ministerial Direction on the Form and Content of Planning Schemes, in accordance 
with Section 7(5) of the Act 

• Ministerial Direction No. 1: Potentially Contaminated Land 

• Ministerial Direction No. 9: Metropolitan Planning Strategy 

• Ministerial Direction No. 11: Strategic Assessment of Amendments. 

This was not challenged by any submitter and the Panel accepts Council’s submissions that 
the Ministerial Directions are complied with. 

Planning Practice Notes 

Council submitted that the Amendment is consistent with: 

• Planning Practice Note 1 (PPN01) Applying the Heritage Overlay, July 2015 

• Planning Practice Note 46 (PPN46) Strategic Assessment Guidelines, June 2015 

• Planning Practice Note 59 (PPN59) The Role of Mandatory Provisions in Planning 
Schemes, June 2015. 

Council submitted that the Bushfire Development Report, prepared by Terramatrix, August 
2016, was prepared consistent with guidance provided in: 

• Planning Practice Note 46 Strategic Assessment Guidelines for preparing and 
evaluating planning scheme amendments (DELWP, 2015) 

• Planning Practice Note 64 Local Planning for Bushfire Protection (DELWP, 2015) 

• Planning Practice Note 65 Preparing and Assessing a Planning Application Under the 
Bushfire Provisions in Planning Schemes (DTPLI, 2014). 

2.4 Conclusion  

The Panel accepts Council’s comprehensive strategic assessment.  Further strategic issues 
are discussed in Chapter 4 of this report. 

The Panel concludes that the Amendment is supported by, and implements, the relevant 
sections of the State and Local Planning Policy Framework, and is consistent with the 
relevant Ministerial Directions and Practice Notes. 
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3 Choice of zone 

(i) Submissions 

Several submitters objected to the choice of the GRZ for the site and submitted that low 
density residential with larger lots would be more appropriate given the proximity to 
Cardinia Creek. 

Council submitted that the General Residential Zone reflects long held local and State 
strategic plans for these remaining lots of Berwick.  In particular, the proposed rezoning 
aligns with expectations of the Casey-Cardinia Growth Area Plan and Plan Melbourne 2017-
2050, and reflects the site’s designation as a Future Urban Area in the Municipal Strategic 
Statement.  It submitted that rezoning will consolidate the existing urban area and make 
efficient use of surrounding physical and community infrastructure. 

Council noted that the subject land is not viable for future agricultural production and 
investment due to its fragmented nature, multiple owners, and varied uses. 

Council submitted: 

Rezoning of the land to low density is not considered to be an efficient or 
preferred use of land within the urban growth boundary that is fully 
serviceable and has direct access to existing services and facilities. 

(ii) Discussion and conclusion 

The Panel agrees with Council that the use of the GRZ is appropriate for the subject site.  
Conventional residential development is strategically well supported, and the proposed DPO 
provides the opportunity to produce a development plan that is sensitive to the location and 
environmental characteristics of the site. 
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4 Bushfire controls 

4.1 The issues 

The key issues are: 

• Is the Amendment consistent with State policy? 

• What is the most appropriate form of bushfire controls for the site? 

The Panel has reviewed the impact of recent changes to state-wide changes to bushfire 
management controls in the planning scheme.  The Panel has examined the threshold issue 
of whether a residential zoning should be supported on the land if part of the land is 
assessed as having a radiant heat flux of greater than 12.5 kilowatts/square metre (BAL-
12.5). 

The main issue in contention between Council and the Country Fire Authority (CFA) is the 
mechanism by which bushfire hazards should be managed.  Council prefers the use of a BMO 
Schedule (BMO5) in conjunction with bushfire controls in the DPO24.  The CFA does not 
support the Amendment unless the proposed BMO5 is removed and changes made to the 
DPO24. 

4.2 Background  

A Bushfire Development Report, prepared by Terramatrix, August 2016, was prepared to 
inform and support the Amendment request. 

The site is in a designated Bushfire Prone Area and the Bushfire Management Overlay (BMO) 
now applies to the land, introduced under Amendment GC13 on 3 October 2017 (See Figure 
6). 

It is noted that the extent of the new BMO introduced by Amendment GC13, as it affects the 
subject land, is consistent with the mapping area which was exhibited as part of Amendment 
C231.  Amendment C231 proposes that a new BMO schedule (BMO5) should apply to the 
subject land.   

BMO5 seeks to vary the normal BMO controls that apply to the subject land.  In particular, 
BMO5 varies the permit controls so that a permit is not required to subdivide land, and a 
permit to is “not required to construct a building or carry out works associated with a 
dwelling where Schedule 24 to the Development Plan Overlay (DPO24) applies, subject to” 
specified requirements being met. 

The proposed DPO24 then sets out permit requirements that, amongst other things, 
requirements that must be met for subdivision within the BMO. 

4.3 Recent changes to State bushfire management policy 

Council noted that Amendment C231 was prepared and exhibited prior to the approval of 
three state-wide amendments which made amendments to various mapping and ordinance 
provisions at Clause 13.05-1, 44.06 and 52.47 relating to bushfire management policy at a 
state level, being: 

• Amendment VC132 (gazetted 19 September 2017) 
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• Amendment GC13 (gazetted 3 October 2017); and 

• Amendment VC140 (gazetted 12 December 2017). 

Council provided the following useful summary of these amendments: 

Amendment VC132 – State Planning Policy Framework and Particular 
Provisions for Bushfire provisions 

Amendment VC132 was gazetted on 19 September 2017, and made changes 
to various bushfire provisions within the Victoria Planning Provisions, to 
improve strategic planning for bushfire resilience and improve clarity and 
operation of bushfire related provisions, including Clause 13.05 (Bushfire), 
Clause 44.06 (Bushfire Management Overlay) and Clause 52.47 (Planning for 
Bushfire). 

Specifically, changes to Clause 52.47 amended various requirements relating 
to building design, approved measures, defendable space, water supply 
requirements, vehicle access design and construction requirements, vegetation 
management requirements, and other bushfire related changes. 

Amendment GC13 – Bushfire Management Overlay 

Amendment GC13 was gazetted on 3 October 2017.  Amendment GC13 made 
changes to overlay provisions across a number of bushfire prone areas across 
the State. 

Amendment GC13 applied a Bushfire Management Overlay to part of the 
subject land. 

Amendment VC140 – State Planning Policy Framework for Bushfire 

Amendment VC140 was gazetted on 12 December 2017, and made changes to 
bushfire provisions at Clause 10 (Operation of the SPPF) and Clause 13 
(Environmental Risks) of the SPPF.  The amendment amended these clauses to 
be clearer and more directive to enable a resilient response to settlement 
planning for bushfires. 

The Explanatory Report for Amendment VC140 outlines that the changes 
require planning authorities and responsible authorities to: 

• Prioritise the protection of human life and the management of bushfire 
impact. 

• Avoid any increase in the risk of bushfire to people, property and 
community infrastructure. 

• Direct population growth and development to low risk locations and also to 
ensure safe access to areas where human life can be better protected. 

• At a settlement level, achieve no net increase in bushfire risk, and where 
possible reduce bushfire risk overall. 

• Ensure new development can implement bushfire protection measures 
without unacceptable biodiversity impacts. 

• Ensure that development has addressed policies, satisfied performance 
measures or implemented bushfire protection measures. 



Casey Planning Scheme Amendment C231  Panel Report  28 May 2018 

 

Page 16 of 60 

• Consider bushfire risk in bushfire prone areas when assessing a planning 
application for specified uses and development such as accommodation, 
child care and hospitals, etc. 

VC140 also mandates that no strategic planning document, local planning 
policy or planning scheme amendment is to allow for an intensification of 
development that will have more than a BAL-12.5 rating. 

Council proposed a number of post exhibition changes to the wording of the proposed 
BMO5, BMO maps, and minor changes to proposed DPO24 in order to align with the new 
bushfire provisions. 

Planning Advisory Note 68 – Bushfire State Planning Policy, was issued by DELWP in March 
2018.  The Advisory Note provides an explanation of the bushfire policy and bushfire 
management controls.  At the bottom of the first page of Advisory Note 68 it states that 
“Schedules must be supported by the relevant fire authority”. 

The Terramatrix Bushfire Development Report was updated in March 2018 to take into 
account the changes in the state planning policy.  The report recommends setbacks to 
achieve BAL-12.5 as shown in Figure 7. 

4.4 Threshold issues 

(i) The issues 

Before going to the substance of submissions from the CFA and the responses by Council 
and Parklea, the Panel wishes to review a broader threshold issue of whether a residential 
zoning should be supported on the land if part of the land is assessed as having a radiant 
heat flux of greater than 12.5 kilowatts/square metre. 

The Terramatrix report has assessed that part of the subject site proposed to be zoned GRZ 
does have a radiant heat flux of greater than 12.5 kilowatts/square metre due to its 
proximity (to the east of the site) of woodland and forest vegetation.  Figure 7 is the map 
from the Terramatrix report (Map 3) showing defendable space setbacks to BAL-12.5 areas. 

Clause 13.05-01 lists under strategies: 

Protection of human life 

Give priority to the protection of human life by: 

• Prioritising the protection of human life over all other policy considerations. 

• Directing population growth and development to low risk locations and 
ensuring the availability of, and safe access to, areas where human life can 
be better protected from the effects of bushfire. 

• … 

Settlement planning 

Plan to strengthen the resilience of settlements and communities and prioritise 
protection of human life by: 

• Directing population growth and development to low risk locations, being 
those locations assessed as having a radiant heat flux of less than 12.5 
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kilowatts/square metre under AS 3959-2009 Construction of Buildings in 
Bushfire-prone Areas (Standards Australia, 2009). 

• … 

• Not approving any strategic planning document, local planning policy, or 
planning scheme amendment that will result in the introduction or 
intensification of development in an area that has, or will on completion 
have, more than a BAL-12.5 rating under AS 3959-2009. 

One possible interpretation of this policy is that no land should be zoned for residential use 
if any part of it is assessed having a radiant heat flux of less than 12.5 kilowatts/square 
metre. 

The Panel has examined how this should be interpreted, and drawn conclusions on the form 
of controls that might be most appropriate to ensure compliance with Clause 13.05. 

(ii) Submissions 

Council and Parklea submitted that Clause 13.05 should not be taken to mean that land 
cannot be rezoned for a residential use.  Council and Parklea submitted that provided 
appropriate controls (such as the BMO and DPO) are put in place which ensure that no 
buildings can be constructed with a BAL greater than BAL-12.5, this would achieve 
compliance with Clause 13.05.  Parklea further submitted that “other areas within a lot may 
have a higher rating of BAL-19 provided that these areas do not have buildings and a 
managed as part of the defendable space in accordance with the bushfire regulations.” 

The alternative of retaining the Farming Zone on land inside the setbacks was not supported. 

Parklea submitted that building envelopes may need to be used to limit the area in which a 
building can be constructed.  Council did not oppose this approach.  Parklea tabled an 
indicative concept plan aimed at demonstrating how the land could be subdivided and 
developed to comply with Clause 13.05. 

Council, however, did not accept that vegetated areas to the eastern edge of the site 
(adjacent to the Brown’s land, and the vegetated gully in the centre of the site rising up from 
the Cardinia Creek) should be shown as ‘managed open space’ and therefore assumed to 
have a lower fire risk.  It submitted that ‘managing’ these areas to reduce fuel loads would 
likely compromise biodiversity values and should not be assumed to be lower risk areas.  
Council submitted that this would need to be reviewed and would likely affect the 
nominated setbacks for defendable space.  The CFA also raised concerns about the ongoing 
management of defendable space on public land and whether it could be certain that the 
risks would be reduced. 

Whilst opposing the approach to the DPO and BMO Schedules proposed by Council, the CFA 
submitted that rezoning to the GRZ could be supported if the approach to the overlays is 
changed.  Failing that, the CFA submitted that only land outside the BMO should be rezoned 
to the GRZ. 
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Figure 7 BMO defendable space setbacks for BAL‐12.5 development 
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(iii) Discussion 

The Panel does not support retaining part of the land in the Farming Zone.  The Panel agrees 
with Council that it is not good practice to have a zone boundary in the middle of a lot.  The 
Panel does not agree with the CFA that the default position should be that only land outside 
the BMO be rezoned to the GRZ. 

The Panel agrees with Council and Parklea that Clause 13.05 should not be interpreted as 
meaning that none of the land can be rezoned for residential use, but rather should be taken 
to mean that a residential zone can be applied provided that other planning controls ensure 
that buildings are not constructed with a BAL greater than BAL-12.5.  The Panel believes that 
this can be achieved through the application of the BMO and the DPO generally as proposed. 

The Panel believes that the Development Plan may benefit from including a map showing 
building envelopes, but this is only relevant where part of a lot has BAL greater than BAL-
12.5.  This would better ensure compliance with the requirements with Clause 13.05.  The 
DPO Schedule should therefore include a requirement that such a plan be produced where 
part of a lot has a BAL greater than BAL-12.5. 

The Panel does not accept the assumption made in the Terramatrix report (and continued in 
the Parklea indicative concept plan) that the area shown as PPOS in Figure 7 should be 
treated as ‘managed open space’ when considering the boundaries of the defendable space 
buffers.  The Panel agrees with Council’s comment that removing vegetation to ‘manage’ the 
area would likely impact the biodiversity of the area.  The proposed PPOS is a moderately 
heavily vegetated gully that slopes up to the proposed development area.  The Panel is 
concerned that any fire front running along the Cardinia Creek reserve would run up this 
gully with some intensity.  The Panel therefore concludes that the BAL-12.5 setbacks should 
be reviewed and modified with a more appropriate consideration of the nature of fire risk on 
the PPOS area.  The ‘forest’ setbacks would likely need to be extended to the north, south 
and west of this area to resolve this issue. 

(iv) Conclusions 

The Panel concludes that: 

• The subject site can be rezoned to the GRZ, provided appropriate controls are put in 
place through the BMO and DPO to ensure that buildings are not constructed with a 
BAL greater than BAL-12.5. 

• DPO24 should include a requirement for the Development Plan to include a map 
showing building envelopes where part of a lot has a BAL greater than BAL-12.5.  
(this has been included in the Panel preferred DPO24 in Appendix C). 

Although not strictly part of the Amendment, the Panel does not agree with the Terramatrix 
Report assumption that the area shown as PPOS in Map 3 (Figure 7 of this report) should be 
treated as ‘managed open space’ when considering the boundaries of the defendable space 
buffers.  The Panel concludes that the BAL-12.5 setbacks (and building envelopes) should be 
reviewed and modified with a more appropriate consideration of the nature of fire risk on 
the PPOS area. 
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4.5 The appropriate use of the BMO and DPO schedules 

(i) The issues 

Council has proposed the use of a BMO Schedule (BMO5) in conjunction with bushfire 
controls in the DPO24.  The CFA does not support the Amendment unless the proposed 
Schedule to the BMO is removed and changes made to the DPO24. 

The approach proposed by Council introduces the BMO5.  Schedule 5 removes the need for 
a permit for subdivision for land in the DPO24; and removes the need for a permit to 
construct a building or carry out works associated with a dwelling where DPO24 applies, 
subject to a number of conditions.  This removes the mandatory requirement for a section 
173 agreement requiring the landowner to (amongst other things) implement and maintain 
bushfire protection measures. 

The DPO24 then sets out a number of requirements for bushfire management and reinstates 
a requirement to enter into a section 173 agreement that requires landowners should 
manage vegetation on the land for the purposes of defendable space. 

The key difference in approach is that the DPO24 requirement is discretionary and the BMO 
(without Schedule) requirement is mandatory. 

(ii) Submissions 

The CFA submitted that its main objection to the Amendment in the exhibited form is2: 

the discretionary rather than mandatory nature of the proposed 
implementation of bushfire protection measures.  In particular the reliance on 
the combined use of a schedule to the BMO and DPO to manage the bushfire 
risk at the site rather than allowing any future subdivision or development to 
be assessed using the standard bushfire planning provisions i.e. Clause 44.06 
and Clause 52.47.  There are particular concerns regarding defendable space 
requirements. 

The CFA submission to the Panel Hearing set out in some detail why bushfire protection 
measures are important.  It submitted that3: 

The need to mandate that these requirements be undertaken has recently 
been strengthened via the introduction of Table 6 – Vegetation Requirements 
to Clause 52.47 as part of Planning Scheme Amendment VC132. 

The CFA submitted that whilst the BMO (without a schedule) mandates that the Clause 
52.47 requirements, there is still sufficient flexibility within the controls to vary the 
requirements based on site characteristics. 

The CFA strongly objected to the use of BMO5 and DPO24 to form the basis of the bushfire 
protection measures to be relied upon for the Amendment.  It submitted that this approach 
would provide a lower level of safety for future landowners than the requirements 
associated with subdivision under Clause 52.47.  In particular, there is no certainty regarding 

                                                      
2 CFA hearing submission para 5, p2 
3 Ibid para 20, p5 
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the management of vegetation in defendable space on private property.  The CFA submitted 
that the lack of any mandatory requirements to manage vegetation in a certain way will 
increase the likelihood of structure fires as a result of ember attack in the event of a 
bushfire. 

The CFA was critical of the proposed BMO54: 

under the proposed BMO5 one of the objectives is that the ‘necessary area of 
defendable space is provided’ but the schedule does not reference defendable 
space under the permit requirements rather relying on DPO24 and a S.173 
Agreement.  However, the agreement also does not actually require 
defendable space or reference how defendable space must be managed. 

The CFA noted that “the use of DPO24 is supported to manage the bushfire risk outside of 
the BMO (particularly on the northern boundary), to manage bushfire risk on public land and 
to ensure development is setback in accordance to maintain minimum radiant heat 
requirements equivalent to BAL 12.5”.  The CFA submitted a proposed modified DPO24 that 
could be used if the BMO schedule were to be abandoned. 

The CFA noted that Planning Advisory Note 68 states that schedules: 

may only vary bushfire protection measures from those in Clause 52.47 where 
bushfire mitigation strategies are applied at the settlement scale [and that] 
schedules must be supported by the relevant fire authority. 

The CFA submitted that it is unsure what strategies have been applied at the settlement 
scale to support the reduction in certainty provided by Clause 52.47, and noted that the CFA 
does not support the proposed schedule to the BMO. 

The CFA further submitted: 

The lack of bushfire related evidence to support the lowering of standard 
bushfire protection measures put forward by the Responsible Authority 
(Council), in particular how the proposed response to bushfire risk will 
adequately protect against ember attack.  Also in respect to why this 
Amendment should be considered differently to others subject to similar 
bushfire risk landscape across the state? 

That the proposed Amendment will not increase the community’s resilience to 
bushfire, rather additional populations will be put at an unnecessary risk. 

The CFA recommended that, based on its submission summarized above: 

• The proposed schedule to the BMO be abandoned. 

• The proposed DPO24 be amended in accordance with the changes provided 
in Attachment 2. 

• Alternatively, that only land outside the BMO be rezoned to General 
Residential Zone. 

Council submitted that it does not support the mandatory nature of the section 173 
agreement process within Clause 44.06-5 on the following grounds: 

                                                      
4 CFA hearing submission para 39, p8 
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• The difficulty and practicality of Council officers gaining access to private 
land to inspect and enforce requirements 

• The increased and unfunded financial cost to Council to resource and 
enforce the vegetation management requirements on private land 

• The potential exposure to liability if Council does not enforce required 
Section 173 Agreements and a fire occurs, which may result in loss of 
property and/or life 

• The conditions, as drafted by the CFA, are onerous and impractical from the 
landowners’ perspective, as they will be burdened and held accountable for 
failure to comply. 

Council submitted that it has held this position since 2013, and its position has not changed 
as a result of recently approved Amendments VC132, GC13 and VC140. 

In lieu of the mandatory section 173 agreement approach, Council submitted that its 
preferred approach “has involved the integrated use of a DPO, as well as a specific schedule 
to the BMO, which effectively sets out the precinct-specific criteria and a modified section 
173 agreement approach in the BMO”. 

Council submitted that this modified approach still allows for bushfire management 
provisions which align with State policy to prioritise protection of human life and implement 
appropriate bushfire mitigation measures, but “do not impose the same level of 
unreasonable burden and liability onto Council to manage vegetation outcomes on private 
land in bushfire prone areas as the use of the Standard BMO Mechanisms”. 

Council submitted that the universal use of the standard provisions of Clause 44.06 as the 
only way to achieve State bushfire provisions is not mandated by the Victoria Planning 
Provisions and indeed provide the opportunity to have different schedules under the head 
BMO Clause. 

Council noted that its proposed approach has been recently supported by the Panel for 
Amendment C225 to the Casey Planning Scheme, which sought to introduce BMO4 into the 
Botanic Ridge Stage 4 precinct.  Council quoted the following sections of the C225 panel 
report: 

The panel does not see the outcome as choosing between the CFA or the 
Council.  The panel sees merit in both approaches.  One purpose of the BMO is 
to ensure that the construction of a dwelling has regard to the nature of the 
bushfire hazard of the site and surrounding area and that the necessary area 
of defendable space is provided.  Limitations on development and site layout 
requirements in the DPO mean the two overlays work together to form a suite 
of controls that reflect and address the potential bushfire hazards and native 
flora and fauna that are present within this locality. 

The application of the BMO provisions requires physical action to implement 
built form and setbacks to minimise risk whereas the DPO23 provisions, apart 
from some planting guidance, are about awareness and information…That 
distinction allows the Panel to recommend the use of both a DPO and a BMO 
with the issue narrowed down to the wording of each … taking all things 
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together, the Panel concludes that the requirement for a s173 Agreement 
should remain in DPO23. 

Council noted that Amendment C225 has not yet been approved. 

Parklea supported the use of the BMO5 and DPO24 to apply bushfire management controls, 
including the post exhibition changes proposed by Council to incorporate the recent changes 
to bushfire management policy. 

(iii) Discussion 

The Panel accepts Council’s position that the use of the BMO without a schedule creates a 
potentially more onerous vegetation management regime for landowners, and creates 
ongoing enforcement issues for the Responsible Authority. 

The Panel is not, however, of the view that these issues in themselves should be a reason 
not to adopt particular controls. 

The Panel believes that the debate should be around the merits of proposed controls and 
whether what is proposed will appropriately respond to the relevant sections of the planning 
scheme. 

The Panel does not accept that the Advisory Note 68 statement “Schedules must be 
supported by the relevant fire authority” gives the CFA any right to veto a BMO schedule if it 
does not agree.  Advisory Notes are released to provide supporting notes relating to new 
planning provisions, and as such have little or no weight in their own right.  The statement in 
the Advisory Note is not supported by any corresponding requirement in the planning 
scheme for the relevant fire authority to formally support a schedule.  The Panel believes the 
statement in the Advisory Note was simply intended to indicate to planning authorities that 
they should engage with the relevant fire authority in developing a schedule. 

The Panel notes the genuine efforts of Council and the CFA to (albeit belatedly) reach 
common ground on how the overlays should work.  Ultimately, however, the parties have 
failed to reach agreement on the overall approach. 

After reviewing the respective arguments, the Panel agrees with the CFA that the bushfire 
management controls in the proposed DPO24 lack certainty.  The Panel agrees with the CFA 
that the exhibited approach would provide a lower level of safety for future landowners 
than the requirements associated with subdivision under Clause 52.47.  The Panel agrees 
with the CFA’s analysis of the proposed DPO24 controls that the section 173 agreement does 
not mandate defendable space nor does it reference how defendable space must be 
managed. 

The Panel has not been provided with evidence or sufficient justification to support applying 
the BMO Schedule.  The proposed approach has the effect of lowering the standard of 
vegetation management, and no support has been provided for why this would be 
appropriate for this site.  The CFA acknowledged that the Terramatrix Bushfire Development 
Report was a thorough report that accurately assessed the fire risk for the site, however the 
Panel notes that the report clearly identifies that the site is suitable for development, 
subject to establishing minimum defendable space setbacks.  The CFA does not agree with 
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the author of the Terramatrix report that the BMO5 and DPO24 as exhibited will acceptably 
establish or maintain defendable space.  The Panel agrees with the CFA on this point. 

The Panel notes that the Terramatrix report says5 that “Changes are needed to the proposed 
DPO24 and BMO5 to give effect to the bushfire protection measures and ensure consistency 
with the BMO3 to the south of the site, and the state-wide bushfire provisions”. 

It is not clear to the Panel what extent of changes are suggested or whether this means that 
the author also has some concerns about whether the overlays schedules effectively give 
effect to the state-wide bushfire provisions.  The author was not called to give evidence, so 
the opportunity to test this statement was not available. 

The Panel does not accept Council’s position that a landowner’s obligation to implement and 
maintain bushfire protection measures should be discretionary.  No argument has been 
advanced for this other than it is inconvenient for the Council and landowners.  The Panel 
does not accept that the proposed approach, which effectively reduces the standards and 
makes them discretionary, is consistent with the express requirement of the planning 
scheme in Clause 10.01 that “in bushfire affected areas, planning authorities and responsible 
authorities must prioritise the protection of human life over all other policy considerations”6. 

The Panel notes Council’s concerns about enforcement responsibilities, but this situation is 
no different to any other permit requirement that requires periodic enforcement checks.  
The Panel suggests that a periodic inspection of defendable space compliance, perhaps at 
the start of the fire season, may be an appropriate response, similar to Council’s annual local 
law fire hazard inspections and enforcement program.  The Panel does not believe that this 
an unreasonable impost on Council resources, and certainly does not outbalance the need to 
protect human life. 

The Panel notes that the C225 Panel (Botanic Ridge) concluded that the Council’s approach 
to the use of the BMO schedule in conjunction with a DPO schedule was acceptable for that 
location.  The Panel notes that the revised bushfire policies (VC132 and VC140) were very 
new at the time of the C225 panel hearing.  The CFA provided a brief presentation to the 
C225 hearing on its interpretation of the revised controls.  The CFA’s preferred position was 
not to have a BMO schedule.  Since that time, the CFA has had an opportunity to consider its 
position more fully and provide a more rigorous, well-developed case to this Panel.  Advisory 
Note 68 has also been published, which adds clarity around the intent of the revised policies.  
The revised bushfire policies are now unambiguous in terms of how priorities should be 
interpreted in favour of protecting human life. 

Having concluded that the approach proposed is not satisfactory and there should not be a 
BMO schedule, the Panel addresses the most appropriate form of a modified DPO24 in the 
next section. 

(iv) Conclusions 

The Panel concludes that: 

• The proposed BMO5 should be abandoned 

                                                      
5 Terramatrix Bushfire Development Report March 2018, p36 
6 Clause 10.01 
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• The proposed DPO24 should be modified accordingly. 

4.6 Modified DPO24 

(i) Submissions 

The CFA submitted that Bushfire Management Area Provisions are still required in the 
DPO24 in the absence of a BMO schedule in order to appropriately manage the areas 
outside the BMO, noting that the whole site is within a Bushfire Prone Area. 

The CFA provided a proposed revised DPO24 for the Panel’s consideration. 

Council has provided its own track changes response to the CFA’s version. 

In its’ response, Council made it clear that its preferred position remains the combined 
BMO5 and DPO24 mechanism.  Council noted that it has not been able to undertake a 
rigorous analysis of the changes suggested by the CFA, and has not had the opportunity to 
get the CFA’s suggested changes peer reviewed by a bushfire expert.  Council advised that it 
would be more than happy to have further discussions with the CFA to resolve or address 
any further wording issues. 

The Council response accepted a number of the proposed changes suggested by the CFA, 
but did not support others where it believed that the changes were a duplication of matters 
covered in the BMO or other areas of the planning scheme. 

Parklea submitted that the reference in the Bushfire Planning Requirements to: 

Incorporate a perimeter road along the northern and eastern boundaries 

should be changed to: 

Incorporate a perimeter road along the northern and eastern boundaries, or 
other suitable measure(s) in accordance with the technical guide Planning 
Permit Applications Bushfire Management Overlay (DELWP, 2017a). 

Parklea submitted that this would provide greater flexibility to determine a suitable layout at 
the concept design phase.  This proposal was not opposed by Council or CFA. 

(ii) Discussion and conclusion 

In short, the Panel generally agrees with the vast majority of comments made by Council on 
the CFA version of the DPO24 and has incorporated those changes into its preferred version 
shown in Appendix C of this report. 

The Panel has provided comments on each of the proposed changes in the Appendix C 
version.  Those comments generally reflect the views of Council’s response (The Panel 
preferred version also includes other changes as discussed in Chapter 6). 

The Panel acknowledges that the wording of the DPO schedule could be further refined, and 
encourages Council to further discuss the wording of DPO24 with the CFA before finalising it.  
There may also be a need to further review the wording to ensure that any duplication or 
overlap with other parts of the planning scheme are avoided. 
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The Panel agrees that the change requested in relation to a perimeter road as proposed by 
Parklea is appropriate. 

4.7 Recommendations 

The Panel recommends: 

 Abandon the proposed Bushfire Management Overlay Schedule 5. 

 Adopt a modified version of the Development Plan Overlay Schedule 24, generally 
as shown in Appendix C to this report. 
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5 Heritage issues 

5.1 The issue 

The key issue is what curtilage should be applied to the two proposed Heritage Overlays 
(HO49 and HO50). 

5.2 Background 

HO49 and HO50 currently form part of the Casey Planning Scheme as illustrated in Figure 8. 

Figure 8 Existing Heritage Overlays 

 

It is proposed to amend the curtilages of both overlays as illustrated in Figure 9. 
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Figure 9 Proposed Heritage Overlays 

 

The proposal to amend HO50, Minard at 62-70 Manuka Road from the whole allotment to a 
curtilage surrounding the homestead was not the subject of any submissions.  The Panel 
requested some clarification of the relationship of the proposed curtilage to the house and 
surrounding garden and this was provided to the Panel.  It was of some interest to the Panel 
that it is proposed to delete the tree controls originally applying to HO50. 

The Panel does not make any further comment on this element of the Amendment. 

The proposal to amend HO49 involves an expansion of the curtilage to embrace a more 
substantial area of the allotment and including buildings and landscaping within that 
curtilage.  This proposal was opposed by the owner Mr Jinguang Pan, who made submissions 
and was represented by counsel at the Hearing. 

It is worth noting that the whole of the Amendment area is covered by a Significant 
Landscape Overlay (SLO) Schedule.  It is not proposed to change this control.  The permit 
requirements under the SLO are: 

A permit is required to:  

• Remove, destroy or lop any tree if the trunk circumference is greater than 
0.5m, or the trunk diameter is greater than 16cm, at one metre above 
ground level.  This does not apply to the pruning of a tree for regeneration 
or ornamental shaping or the removal of dead trees or dead limbs or the 
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partial removal of limbs and branches directly overhanging dwellings, 
garages and outbuildings. 

• Construct a front fence. 

A permit is not required to: 

• Construct a building or construct or carry out works which are more than 5 
metres from the drip line of any tree, or which are within 5 metres of the 
drip line of any tree with a trunk circumference that is less than 0.5m at one 
metre above ground level. 

The impact of this control must be considered alongside the proposed application of the 
Heritage Overlay. 

5.3 HO49 

5.3.1 The issues 

Mr Pang contested the individual elements of what is deemed to have significance but in the 
final analysis accepted that the original cottage warranted protection.  The elements of the 
site as considered at the Hearing were: 

• The original Clover Cottage and its immediate setting 

• Buildings and landscaping associated with the Tuckfield ownership of the site, 
including: 
- The remains of the John Stevens landscape design 
- The glasshouse 
- The camellia shelter 
- The rear formal garden 

• The total Clover Cottage site, including: 
- The Restaurant 
- Significant trees 
- Works associated with the occupation by Mr Chipperfield and Mr Burr 
- The rear formal garden. 

The Panel has reviewed each of these elements and has drawn conclusions on their 
significance and how that might affect the heritage citation and overlay. 

5.3.2 The original Clover Cottage and its immediate setting 

(i) Evidence and submissions 

There was no real dispute about the significance of the cottage and its setting, including 
what was probably the original garden of the cottage when it was a farmhouse. 

Dr Dyson for Council indicated that it was believed that the cottage was constructed c.1895 
for the Greaves family.  At that time, it probably consisted of 4-6 rooms, but was reported to 
have been altered by the Tuckfields in the mid twentieth century. 

Mr Trethowan called by Mr Pan indicated that: 

The surviving house is a simple timber cottage typical of many such houses 
located on rural and semi rural landholdings across Victoria.  It has no 
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architectural merit and its sole significance is derived from its association with 
a period of early subdivision and development of the rural areas around 
Berwick. 

He went on to admit that the later alterations were attractive additions to the house and 
under questioning accepted that the house and its immediate surrounds (setting) warranted 
the application of the Heritage Overlay. 

Mr Chipperfield, called by Mr Pan, was able to clarify the works that he undertook during his 
ownership.  These largely equated with the evidence of Dr Dyson and Mr Trethowan. 

(ii) Discussion 

It became apparent during the Hearing that there was a general acceptance that the original 
Clover Cottage and its setting warranted the application of the Heritage Overlay and it was 
understood that this was what the existing HO49 did.  This is despite the fact that, what also 
became apparent in the Hearing, the current curtilage as delineated on the planning scheme 
map did not coincide with the house and its garden. 

After the Hearing, the following plan (Figure 10) was submitted by Mr Pan indicating the 
extent of the cottage and its setting that should be subject to the Heritage Overlay should a 
limited view of significance be taken. 

Figure 10 Proposed reduced extent of Clover Cottage Heritage Overlay 

 

It is worth noting that the 1993 Heritage of Berwick (Context, 1993) provided the following 
Statement of Significance for Clover Cottage: 

Can you type out as a quote? 
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Despite the limited curtilage identified in the planning scheme, the significance was always 
seen as greater than the original cottage and its setting. 

5.3.3 Buildings and landscaping associated with the Tuckfield ownership of the 
site 

This includes: 

• The remains of the John Stevens landscape design 

• The glasshouse 

• The camellia shelter 

• The rear formal garden. 

(i) Evidence and submissions 

A great part of the Hearing was devoted to this issue with Council vigorously promoting the 
importance of this period, and Mr Pan equally vigorously opposing the importance of this 
period. 

It was Council’s submission, supported by the extensive evidence of Dr Dyson, that the 
period of the Tuckfield ownership was of great significance and that the remnants from that 
period are of particular significance. 

Dr Dyson summed up her evidence on the role of John Stevens in designing the garden at 
Clover Cottage with the following: 

Can you type out as a quote? 

 

Mr Patrick based the addendum to his evidence on a 1960 aerial photo presented by Dr 
Dyson and concluded that, whilst the garden design apparent in that photo was similar to 
the style of work undertaken by John Stevens elsewhere, much of it had been altered and 
destroyed as a result of the construction of the restaurant and subsequent garden works. 

At one stage in the Hearing, there was a question as to whether Mr Stevens was actually 
involved in the garden design given the lack of definitive documentary evidence of this.  
Much of the claim of his authorship seemed to stem from early statements to that effect in 
National Trust citations along with an interview with Ms Karen Olsen when she was 
employed by Context Pty. Ltd.  However, Mr Patrick gave evidence that Mr Stevens was an 
extremely modest man and if he claimed that he had worked at Clover Cottage then you 
could be confident that this was the case. 

Dr Dyson’s evidence argued that Fred Tuckfield was not only an important owner of the 
property but that his prominent involvement in the Camellia Research Society and his use of 
Clover Cottage as his centre of breeding and research added a layer of significance to the 
place.  As a consequence, the glasshouse and remnants of the camellia shelter which were 
important elements of that activity are important features on the site. 
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Mr Trethowan saw the glasshouse as a utilitarian structure of no architectural importance 
and stated: 

The structure’s significance does not extend beyond its historic association 
with Frederick Tuckfield and his garden. 

He saw the remnants of the camellia shelter in the same way (i.e. its significance was only an 
historic one associated with Tuckfield) and that the rudimentary nature of what is left does 
not warrant heritage protection. 

Mr Chipperfield confirmed that he removed the last of the roof of the camellia shelter in 
1990 and that the remaining walls have gradually deteriorated throughout his ownership. 

The formal rectangular garden to the east of the camellia shelter was shown by Dr Dyson to 
have been constructed by 1966 and clearly associated with the construction of the camellia 
shelter.  Mr Chipperfield confirmed that he had installed the fountain in this garden and had 
completed the stonework associated with the garden beds. 

(ii) Discussion 

The Panel accepts that the period of the Tuckfield ownership was an important era for 
Clover Cottage and it follows that the original landscaping by John Stevens was an important 
part of the history of the site. 

Mr Stevens appears to have a sound reputation as a landscape designer in Victoria and it 
would appear that his significance has only relatively recently become better established. 

The real question in this instance is whether there is enough left of Stevens’s work at Clover 
Cottage to warrant his contribution to be identified as part of any heritage protection. 

Following a mass of evidence in the form of aerial photos the Panel is satisfied that some 
elements of the Steven’s design remain, if not completely in their original form.  It must be 
acknowledged that his work dates back 60 years.  Rather than there being a culture of 
conservation of that design since then, the garden has undergone a range of changes, 
particularly during the Chipperfield ownership which lasted for more than 40 years and 
which converted the place from a private house and garden to a public facility through its 
restaurant and associated garden. 

The Panel also accepts that the glasshouse is a utilitarian structure from the mid twentieth 
century and that there is very little left of the fabric of the camellia shelter.  However, the 
Panel also accepts that both structures are important elements from the Tuckfield 
ownership and have historic importance rather than any architectural importance. 

Interestingly, the layout of the former camellia shelter remains apparent through the 
preservation of pathways and the plantings in that space.  The Panel accepts that the 
condition of the shelter and its plantings is not good, but it is not the role of the Panel to 
suggest how the place should be managed.  That remains the prerogative of the owner given 
the identification of heritage significance and the relationship with any consequential 
planning controls. 

The significance of the formal garden bed to the east is less clear.  Whilst it was originally 
developed in association with the camellia shelter and undoubtedly used as part of Fred 
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Tuckfield’s camellia breeding and cultivation activities it no longer provides us with any real 
evidence of this.  The real question is whether the improvement activities of Mr Chipperfield 
have added to the overall landscape significance of Clover Cottage.  The Panel has concluded 
that it doesn’t.  It is too separated from the main garden. 

5.3.4 The total Clover Cottage site 

This includes: 

• The Restaurant 

• Significant trees 

• Works associated with the occupation by Mr Chipperfield and Mr Burr 

• The eastern native garden. 

(i) Evidence and submissions 

Council’s submissions with respect to the total Clover Cottage site were: 

Based on the new understanding and analysis of the heritage significance of 
HO49, as outlined in Ms Dyson’s evidence statement, it is Council’s 
recommendation that the Heritage Overlay be reduced in size from the 
mapped area which formed part of the exhibition documents, to be as 
reflected in the amended HO49 map included in her report, with any further 
adjustment to reflect the site inspection recently conducted by Dr Dyson. 

Council does not support the inclusion of the 1980’s Clover Cottage restaurant 
and associated structures as being identified in the citation as being of 
significance, as they are not considered to meet accepted tests used to assess 
social significance by the Heritage Council of Victoria. 

Dr Dyson in her evidence produced the following map (Figure 11) to indicate the curtilage 
referred to above. 

Figure 11 Modified curtilage recommended by Ms Dyson and Council 

 



Casey Planning Scheme Amendment C231  Panel Report  28 May 2018 

 

Page 34 of 60 

Her evidence largely focussed on the roles of Frederick Tuckfield and John Stevens which 
have been considered at 5.3.3 above. 

The evidence provided by aerial photographs shows that prior to the acquisition by the 
Tuckfields the property was largely open with some mature trees including the windbreaks 
to the north and west boundaries. 

Dr Dyson also claimed that the native plantings to the east of the site were the work of John 
Stevens, but she did not propose that they be retained within the curtilage of the new 
Heritage Overlay. 

John Patrick’s evidence was amended to take into account the aerial photographic evidence 
provided by Dr Dyson and he concluded: 

 

 

Mr Rogers also took into account the aerial photos in coming to the conclusion that at least 
sixteen of the mature trees on the site were in place by the mid-1950s. 

Mr Chipperfield’s evidence provided useful clarification on the development of the site 
following his acquisition in 1974.  He built the Clover Cottage Restaurant in 1979 and in 
doing so claimed: 

No garden area was disturbed during construction of these buildings although 
part of the lawn was removed. 

He also confirmed that during his 43-year association with the property, he planted many 
trees and shrubs and undertook replanting programs. 

In her submission for the National Trust Casey/Cardinia Branch, Ruth Crofts stated: 

… I have been asked to register a community concern and to request that the 
Clover Cottage Restaurant and surrounds, should not be removed from the 
original Heritage Overlay and should be given Significant Social, Cultural and 
Landscape Overlay Protection.  I understand that the Restaurant does not 
qualify for The Victorian Heritage Register Criteria and Threshold Guidelines, 
however “Clover Cottage” Restaurant has become an important place of social 
significance to many people in Berwick and beyond.  It represents an era, 
demonstrating the way we were, the way we celebrated, and what we valued, 
that was a part of the Berwick establishment during the years that the 
Restaurant operated.  Community groups such as the National Trust, the 
Historical Society, Rotary Clubs, Inner Wheel: Business groups, Political, 
Fundraisers, and for memorable Celebrations. 
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There is common confusion in the community regarding “Clover Cottage” the 
1850’s heritage House and “Clover Cottage” the 1980’s Restaurant.  
Understandable as few have ever seen the heritage House, while thousands 
have attended important functions and enjoyed the ambiance of the 
Restaurant for 30 years. 

(ii) Discussion 

Much of the discussion about the significance of this property has related to individual 
elements or the association with individuals, be it the antiquity of the original house, the age 
of particular trees, the role of Fred Tuckfield or the design work of John Stevens. 

Ms Croft’s submission alone points out the important social role of the whole site and the 
desire of the National Trust to see all elements as they now exist conserved. 

Council’s submission, claims historic, aesthetic, technical and scientific significance for the 
site, whilst Mr Pan submits that there no significance beyond the original cottage and its 
setting. 

Key points that arise out of the broader submissions and evidence are: 

• Aside from the National Trust there is no support for the protection of the 
restaurant building. 

• A significant number of the mature trees on the site were probably planted in the 
first half of the twentieth century when the property was still being used as a farm. 

• The garden as we now see it has evolved over a period of more than 100 years 
through the active involvement of a number of parties. 

• The significant and mature trees could be adequately protected by means of the 
Significant Landscape Overlay. 

• The native plantings to the east of the site alongside a surviving Golden Elm were 
planted by Mr Chipperfield. 

The Panel finds the focus on individual elements and associational value unfortunate, and 
sees some value in Ms Croft’s succinct identification of the social value of the property to the 
people of Berwick and the surrounding district.  The property is now best known for its 
presentation to Manuka Drive, the stone wall and gates, the restaurant and the expansive 
gardens and mature trees. 

The Panel believes that it would be wise for Council to yet again review its Statement of 
Significance to recognise this social value. 

The Panel also accepts the evidence of Mr Patrick that the mature trees could be readily 
protected through the application of the existing SLO.  However, that alone is not a reason 
for not applying the proposed Heritage Overlay to the site as proposed by Council.  It is 
possible for both overlays to apply to the site, thereby providing protection to important 
trees as well as controlling the form and siting of any new developments.  The Panel notes 
that the application of the Heritge Overlay does not prevent further development of the site, 
but rather ensures that any development respects the relevant heritage elements on the 
site. 
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5.3.5 Conclusions 

The Panel concludes: 

• Clover Cottage has a long history of use and development and retains evidence of 
many periods.  All of these periods have made a contribution to the form of the 
Clover Cottage site that we see today and the heritage significance of the place 
relies on all of those elements. 

• Clover Cottage is of heritage significance to the City of Casey and the proposed 
Heritage Overlay (HO49) as proposed by Dr Dyson in her final evidence should be 
approved, but with the “rear formal garden” not included. 

5.4 Final form of the heritage citation and HO49 

5.4.1 Discussion 

Given the conclusions above, the Panel believes that there is room for further consideration 
of the heritage citation and Statement of Significance to ensure that it identifies the 
importance of all elements of the place. 

An amended citation should deal with: 

• The original Clover Cottage and its immediate setting. 

• Buildings and landscaping associated with the Tuckfield ownership of the site, 
including: 
- The remains of the John Stevens landscape design 
- The glasshouse 
- The camellia shelter 

• The total Clover Cottage site, including; 
- The post 1974 changes to the garden 
- Significant trees. 

5.4.2 Recommendations 

The Panel recommends: 

 Adopt the Heritage Overlay (HO49) as proposed by the City of Casey with an 
amended curtilage which deletes the “rear formal garden” as described in Dr 
Dyson’s evidence and shown in Figure 11 of this report. 

 Council review the heritage citation and Statement of Significance to ensure that 
all elements of the site are appropriately identified. 
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6 Other issues raised in submissions 

6.1 The issues 

Other issues raised in submissions included: 

• Other issues relating to the proposed DPO24 

• Road closures and traffic issues 

• Environment 

• Management and access to Green Wedge Zone land. 

6.2 DPO24 issues (other than bushfire) 

(i) Submissions 

Parklea submitted that various requirements of the DPO24 are overly prescriptive and are 
matters that should be required during the detailed design phase. 

In response, Council submitted that the comprehensive requirements of the DPO24 are 
considered necessary in order to provide an appropriate strategic response to the planning 
issues affecting this site, and ensure appropriate consideration of all relevant matters as 
required under the State and local planning policy frameworks. 

Some changes to DPO24 were agreed to by Council, whilst other changes have not been 
supported.  The changes suggested by the Proponent which have not been supported (or 
only partially supported) are shown in the table in Appendix D, along with the Council’s 
response and the Panel’s comments. 

Ms Lardner raised a number of issues on behalf of Mr Pan in relation to the proposed 
DPO24.  Council expressed some frustration that these issues had not been raised earlier to 
allow an opportunity for Council to respond.  Council requested an opportunity to provide a 
further written submission to the Panel.  This was provided on 23 March 2018. 

The changes requested by Mr Pan are shown in the table in Appendix E, along with the 
Council’s response and the Panel’s comments. 

Mr Pan’s concerns stem from his submission that he has no intention of developing the land 
in the foreseeable future and wishes to continue to use it for its current or similar purposes. 

Council submitted it has no issue with Mr Pan’s plans, subject to ensuring consistency with 
normal planning scheme requirements. 

(ii) Discussion and conclusion 

The Panel’s comments on the submissions of Parklea and Mr Pan are as shown in 
Appendices D and E respectively. 

The Panel’s preferred position on each point has been incorporated into the Panel preferred 
DPO24 as shown in Appendix C. 
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6.3 Road closures  

(i) Submissions 

A number of submissions including Mr Walton and Ms Briggs (Submissions 4 and 7) raised 
concerns about the reopening of the end of Allan Street or the end of Fritslaff Court to assist 
vehicle access to the proposed development site. 

Council clarified that there was no intention to reopen these roads and has proposed minor 
changes to the DPO24 to clarify this. 

Several submitters raised concerns about potential traffic impacts of the proposed new 
development.  Council responded that the DPO24 requires that a Traffic Impact Assessment 
is required as part of the preparation of the Development Plan.  Council submitted that this 
requirement will ensure that traffic and parking issues are appropriately addressed. 

(ii) Discussion and conclusion 

The Panel notes the clarification regarding Allan Street and Fritslaff Court. 

The Panel agrees that the requirement for a Traffic Impact Assessment in the DPO24 is an 
appropriate means to ensure that traffic issues are dealt with at the Development Plan 
stage. 

6.4 Environment 

(i) Submissions 

Four submissions raised issues relating to environmental or biodiversity issues.  Submissions 
raised concerns about the impacts of development and domestic pets on flora and fauna of 
Cardinia and Grasmere creeks; and the loss of parkland for native flora and fauna.  Concerns 
centred about the preservation and enhancement of the critically important wildlife corridor 
along the Cardinia Creek.  One submitter suggested enhancing the wildlife corridor by 
reserving a minimum of 30 metres of land from the creek. 

Council responded as follows:7 

The proponent submitted a preliminary Flora and Fauna assessment with the 
original rezoning request.  The assessment recorded four patches of remnant 
woodland in the eastern section of the study area and six scattered significant 
trees were recorded outside these patches. 

In addition, an infrastructure services assessment was undertaken and 
concludes that the development can provide on-site retardation and 
stormwater quality treatment systems to manage the quality of discharge into 
the ecologically sensitive Cardinia Creek environs. 

The requirements of the Development Plan include a site analysis that includes 
identification of any areas of environmental significance and a flora and fauna 

                                                      
7 Council Part B submission p8-9 
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assessment.  Another component of the Development Plan is a servicing report 
that addresses flooding, drainage and water quality issues, having regard to 
the Casey Stormwater Management Plan, and water sensitive urban design 
measures to improve the quality of water discharged into existing waterways. 

The requirements of the DPO24 schedule ensure the areas of high 
environmental significance are retained in the future subdivision layout and 
protected and managed thereafter.  It also includes requirements for a 
drainage assessment and water sensitive urban design measures to improve 
the quality of water discharged into existing waterways.  These issues will be 
addresses in a stormwater management plan. 

These requirements ensure environmental features and constraints are 
considered as part of the Development Plan approval and future permit 
processes. 

The biodiversity values within the Cardinia Creek corridor and its tributaries 
are well known and acknowledged.  Retaining biodiversity values is a 
significant consideration and is one of the reason why the requirements of the 
DPO24 are so extensive.  Grasmere Creek, adjacent to the site, is a 1st order 
stream which has a minimum setback requirement of 20m from the top of 
bank.  There are known threatened species within the waterway which need to 
be protected. 

A separate 30m buffer is not considered necessary as the 20m setback falls 
outside the proposed land to be rezoned. 

The objective of the DPO24 schedule is to retain the highly significant 
vegetation to be identified in the arboriculture assessment, and this is likely to 
include the vegetation stand adjacent to the green wedge land.  This will assist 
in retaining flora and fauna habitats adjacent to and most critical to 
preserving and enhancing the biodiversity and environmental values along the 
creek corridors. 

It is Council’s submission that the amendment gives appropriate consideration 
to the high biodiversity and environmental values of the Cardinia Creek and 
Grasmere Creek corridors, which is reflected in the extensive requirements set 
out in the proposed DPO24. 

(ii) Discussion and conclusion 

The Panel accepts that the background reports prepared to date do not indicate any issues 
that cannot be appropriately addressed.  The requirements of the DPO24 provide proper 
consideration of environmental protection. 
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6.5 Management and access to Green Wedge Zone land 

(i) Submissions 

Mr Chisolm (Submission 13) raised questions about how access would be retained to the 
green wedge areas of the site to the east of the Urban Growth Boundary. 

Council submitted that details about public access to the land would need to be resolved 
once the future ownership and management of the land are resolved, and the conservation 
outcomes are identified.  At this stage it is private land, which has no public access rights. 

Council noted that the Melbourne Water pipe track, provides a link to the proposed shared 
user path along the pipe track and to the Cardinia Creek linear parklands to the north and 
south. 

Council submitted that the DPO24 requires consideration of pedestrian connectivity and 
access to adjoining land, and this Green wedge land would form part of this consideration, 
based on its ownership and conservation status at the time. 

(ii) Discussion and conclusion 

The Panel considers Council’s response to be reasonable, and the issues can be considered 
at the time of preparation of the Development Plan in conjunction with private land owners 
and public authorities such as Parks Victoria. 
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Appendix A Submitters to the Amendment 
No. Submitter 

1 Fiona Wiltshire 

2 Kim and Mike Greig 

3 Brian Wills 

4 Phillip Walton 

5 James and Joyce Allan 

6 Stephen Phillips 

7 Clancy Briggs 

8 Lynn Smith 

9 Christopher Young 

10 Nadine Longridge 

11 National Trust Casey Cardinia Branch 

12 Parklea (Berwick) Pty Ltd 

13 Ian Chisholm 

14 Alex Smart 

15 Melbourne Water 

16 Jinguang Pan 

17 Country Fire Authority 
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Appendix B  Document list 

No. Date Description Provided by 

 6/03/2018 Council Part A submission Council 

1 13/03/2018 Council Part B submission Council 

2 13/03/2018 Attachments to Part B submission Council 

3 13/03/2018 Heritage impact assessment report – Context 2004 Council 

4 13/03/2018 Site photographs Ms Dyson 

5 13/03/2018 Report prepared by Ms Heppell for Heritage 
Victoria 

Ms Dyson 

6 13/03/2018 CFA submission Ms Coxon 

7 13/03/2018 Submission Mr Walton 

8 13/03/2018 National Trust submission Mr Crofts 

9 14/03/2018 Historical aerial photographs of the site Council 

10 14/03/2018 Historical aerial photographs of the site Council 

11 14/03/2018 Historical aerial photographs of the site Council 

12 14/03/2018 Parklea submission Mr Mahon 

12A 14/03/2018 Revised Terramatrix Bushfire Development Report 
March 2018 

Mr Mahon 

13 14/03/2018 Pan submission Ms Lardner 

14 14/03/2018 Letter from Interise Legal to Council dated 
1/9/2017 

Ms Lardner 

15 14/03/2018 Historical documents relating to Clover Cottage Ms Lardner 

16 14/03/2018 Historical documents relating to Clover Cottage Ms Lardner 

17 14/03/2018 Schedule 11 to the DPO – Yarra Planning Scheme  Ms Lardner 

18 23/03/2018 Further written submission from Casey Council Council 

19 22/03/2018 Further written submission from Parklea Mr McMahon 

  



Casey Planning Scheme Amendment C231  Panel Report  28 May 2018 

 

Page 43 of 60 

Appendix C Panel preferred DPO24 
 



Casey Planning Scheme Amendment C231  Panel Report  28 May 2018 

 

Page 44 of 60 

 



Casey Planning Scheme Amendment C231  Panel Report  28 May 2018 

 

Page 45 of 60 

 



Casey Planning Scheme Amendment C231  Panel Report  28 May 2018 

 

Page 46 of 60 



Casey Planning Scheme Amendment C231  Panel Report  28 May 2018 

 

Page 47 of 60 

 

 



Casey Planning Scheme Amendment C231  Panel Report  28 May 2018 

 

Page 48 of 60 

 



Casey Planning Scheme Amendment C231  Panel Report  28 May 2018 

 

Page 49 of 60 

 



Casey Planning Scheme Amendment C231  Panel Report  28 May 2018 

 

Page 50 of 60 

 



Casey Planning Scheme Amendment C231  Panel Report  28 May 2018 

 

Page 51 of 60 

 



Casey Planning Scheme Amendment C231  Panel Report  28 May 2018 

 

Page 52 of 60 

Appendix D Parklea submission on DPO24 
 

The following table sets out the unresolved or partially resolved issues raised by Parklea 
in relation to DPO24, along with Council’s response and the Panel’s comments. 
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Parklea submission Council response Panel comment 

Requirement to ensure 
residential lots front public 
land (roads reserves and the 
like) may not be practical. 

Proponent suggests revised 
wording to ensure lots front to 
public parks, and should front 
or side residential lots to other 
public land where practical. 

The purpose of this requirement is to ensure that new lots 
front public land.  This will most often be a road, but may also 
be a park, drainage reserve etc.  This requirement is 
designed to prevent multiple side and rear fences along 
public roads and parks, as this reduces passive surveillance. 

The intent of the proposed wording is unclear and is not 
supported. 

It is considered that the wording of this requirement is 
appropriate and reasonable to achieve the urban design 
principles of passive surveillance, safety and activation of the 
public realm. 

Agree with Council position 

Requirement to avoid dead-
end streets or courts not 
always practical in subdivision 
layout. 

Proponent suggests revised 
wording to ‘minimise’ rather 
than ‘avoid’ dead-end streets 
or courts. 

The intent of the requirement is to allow maximum pedestrian 
and vehicular connection and permeability throughout the 
precinct. 

The suggested wording of the proponent is not supported, 
however it is considered the requirement can be reworded to 
reinforce the intent of the urban design principle for 
connection within the precinct and to adjacent suburbs, 
without specific reference to dead-end streets or courts. 

Suggested rewording is to replace: 

“Pedestrian and vehicular connectivity to be legible and 
permeable throughout the site and with external linkages, 
avoiding the use of dead-end streets or courts” 

with 

“Pedestrian and vehicular connectivity to be legible and 
permeable throughout the site and with external linkages”. 

Agree with Council proposed 
changed wording. 

Requirement that trees that 
contribute to the character of 
the area and provide wildlife 
habitat to be retained may not 
be practical in all cases. 

The retention and removal of 
trees should be subject to the 
findings of the arboricultural 
assessment and ecological 
assessment. 

Proponent suggests revised 
wording to refer only to 
existing trees of high 
arboricultural and/or 
ecological value should be 
retained where practical, and 
removed where suitably 
identified. 

An Arborist’s Report is required to identify vegetation to be 
retained and removed.  The findings of the Arborist Report, as 
well as other reports including a Flora and Fauna assessment, 
will inform the layout and content of the Development Plan.  
Subsequent planning permits must be consistent with an 
approved development plan. 

It is considered reasonable to qualify the requirement to relate 
to trees with a high arboricultural value and their retention 
where practical, so as to remove uncertainty or interpretation 
about which trees contribute to the character of the area and/or 
provide wildlife habitat. 

The suggested wording of the proponent to include reference 
to tree removal is not considered necessary, as the purpose of 
the statement is to facilitate retention of high value vegetation, 
not to influence what can/should be removed. 

Suggested rewording is to replace: 

”Existing trees that contribute to the character of the area and 
provide wildlife habitat to be retained” 

with 

“Existing trees of high arboricultural and/or ecological value 
should be retained where practical.” 

Agree with Council proposed 
changed wording 
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Parklea submission Council response Panel comment 

Requirement that 
development should not 
dominate the treed landscape 
character of the area should 
be changed as the landscape 
will be transformed with 
housing with the necessary 
removal of vegetation. 

Proponent suggests wording 
to integrate the proposed 
urban landscape with the 
existing biodiversity, cultural 
heritage, drainage and 
landscape values of the site 
and neighbouring land. 

A Landscape Impact Assessment is required to identify 
sensitive views to and from the land and interfaces with public 
parklands.  The findings of the Landscape Impact Assessment, 
along with the Arborist’s Report and other material will inform 
the content of the Development Plan relating to vegetation and 
landscape outcomes.  Subsequent planning permits must be 
consistent with an approved Development Plan. 

Whilst it is acknowledged that the transition from farming to 
residential zone and ultimate permits for subdivision and new 
development will transform the existing landscape, the intent of 
this requirement is to require future development to be 
sensitive in scale and height and account for vegetation within 
the precinct and in adjacent public reserves.  This will include 
existing vegetation that the Development Plan has identified as 
being required to be retained, as well as future vegetation 
planting that has been identified as part of the Development 
Plan and/or permit approval processes, as set out in the 
DPO24 schedule. 

Council does not support any change to this requirement. 

Agree with Council 

Proponent submits that a 
cash-in-lieu contribution 
should be adequate to 
enhance existing open space 
facilities. 

The requirement for a 
centrally located passive 
open space reserve of 
unencumbered land is not 
warranted as the site is well 
serviced by existing public 
open space: 

- Existing local park with 
children's playground in 
Cardinia Street within 1km 
of the subject land. 

- Edwin Flack Reserve 
district park to the west 
includes formal recreation 
facilities, an athletics track, 
soccer field, netball courts 
and football/cricket field.  
The subject land is within 
1km of a district park which 
is greater than 10ha in size. 

- Regional open space to the 
east, including the 
Beaconsfield Flora and 
Fauna Reserve, which is 
part of the larger Cardinia 
Creek Nature Conservation 
Reserve.  This Reserve 
includes the Melbourne 

The requirement for a local park within the precinct is based 
on the following assessment: 

- A local park is required within 400m walking distance of at 
least 95% of all properties (Standard C13 of Clause 56.05-
2 of the Casey Planning Scheme).  Cardinia Street 
Reserve Playground is a Local Level Park.  From the 
northern property boundary it is approximately 630 metres 
to Cardinia Street Reserve Park, therefore lots in the 
northern half of the precinct will not be serviced by a local 
park. 

- The precinct will have residential lots further than 400 
metres of existing local parks, therefore a local park 
providing passive open space is required. 

- There currently is no shared path connection along the 
pipe track.  There is a shared path proposed, but the 
timing is not confirmed.  Once completed, the shared path 
will improve connections for residents to the range of open 
spaces available, however the distances will still be in 
excess of 400m for the northern half of the precinct. 

- Edwin Flack Reserve is a District Level Active Open Space 
for AFL/Netball, Cricket, Athletics and Lawn Bowls.  The 
subject land is located within 1km of this district park, in 
line with Casey Open Space Strategy.  This reserve does 
not provide passive open space elements including a 
playground, kick about space, shelter, seats, etc.  The 
reserve is a sports reserve which is allocated to tenant 
sporting clubs for use on weeknights and weekends 
therefore limiting use for general public.  The reserve 
meets the requirement as a sporting facility and will serve 
as a sporting opportunity for new residents. 

- Manuka Road presents a physical barrier for access to 
residents. 

The Panel comments that the 
requirement is vague, especially 
in regard to size, but agrees that 
a local park would serve a 
different purpose to other nearby 
parks and reserves and the 
requirement should be retained. 

Council change supported. 
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Water pipe track which 
provides pedestrian and 
equestrian trails. 

- To the north, Parks Victoria 
proposes the development 
of the land for recreation 
purposes. 

- The Cardinia Parklands southern boundary is Inglis Road.  
Land at 82-88 Manuka Road is owned by DELWP.  The 
Cardinia Creek Parklands Master Plan proposes a dog off-
lead area and a new wetland.  However there is no 
certainty on the implementation of the Cardinia Creek 
Parklands Master Plan and only a small number of minor 
recreation projects have been completed to date.  Council 
is not aware that implementation of further recreation 
projects in accordance with the Master Plan is a current 
priority. 

Based on the above, Council does NOT support the deletion of 
the requirement for centrally located open space. 

However, it is considered that the requirement can be slightly 
reworded to delete reference to encumbered open space.  
This recognises that the area contains highly valued 
vegetation that may be incorporated into a treed landscaped 
reserve/nature park in the final layout, in addition to the open 
space forming a local park function. 

Suggested rewording is to replace: 

“A centrally located passive open space reserve of 
unencumbered land to be provided, having regard to the 
requirements of the Casey Open Space Strategy.  For the 
purposes of this requirement, unencumbered means land 
outside the drip line of identified trees to be retained.” 

with 

“A centrally located passive open space reserve of 
unencumbered land to be provided, having regard to the 
requirements of the Casey Open Space Strategy.” 

The requirement for 
transparent fencing for 
developments adjacent to 
heritage sites cannot be 
achieved in every 
circumstance, and future 
residents may require privacy. 

Suggest alternative boundary 
treatments should be 
considered. 

The intent of the requirement is to prevent subdivision layout 
with paling fences surrounding heritage places, thereby 
removing public enjoyment of these heritage assets. 

However it is acknowledged that some privacy fencing may be 
reasonable if the heritage place is generally visible to the 
public. 

Council’s heritage advisor has reviewed the condition and 
considers that it is reasonable to allow alternative boundary 
treatments and not limit to transparent fencing but still require 
minimum permeability. 

Suggested rewording: 

Replace: “Transparent fencing for development adjacent to 
sites affected by Heritage Overlays HO49 and HO50 to protect 
heritage values.” 

with: 

“Lots that share an interface with a heritage site (HO49 and 
HO50), where not separated by a road, should provide semi-
permeable fencing (minimum 50% permeability) or 
demonstrate other means, including vegetation, that will be 
implemented to retain a visual connection to the heritage place 
from the public realm” 

Council response agreed 
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The requirement for an 
internal perimeter road along 
the northern and eastern 
boundaries, and internal loop 
roads along Manuka Road 
and Allan Street should be 
revised. 

Proponent suggests revised 
wording to require roads, 
defendable spaces, 
landscaping and visitor 
parking adjacent to public 
open space to be provided in 
accordance with Victoria’s 
Bushfire Planning 
Requirements. 

Proponent suggests revised 
wording to minimise side and 
rear loaded lots to Manuka 
Road and Allan Street with a 
preference for lots oriented to 
boundary roads. 

One of the objectives of the Development Plan is to provide a 
perimeter ring road along the northern and western boundaries 
for fire access and provision of defendable space.  This was a 
specific recommendation from the CFA in their initial feedback 
on the original proposed rezoning. 

In addition to defendable space, this perimeter ring road will 
satisfy urban design principles for passive surveillance, safety 
and activation of the public realm.  The preference is for lots 
fronting roads and avoiding rear fences abutting public open 
space. 

Similarly, the intent of the second part of the requirement for an 
internal loop road is to avoid multiple side and rear fences 
fronting Manuka Road and Allan Street to improve passive 
surveillance. 

It is considered reasonable to retain this requirement to meet 
urban design objectives, as well as achieve bushfire protection 
objectives. 

Parklea proposed wording in the 
Bushfire Management area 
provisions agreed, otherwise 
Council’s response agreed. 

The requirement to upgrade 
of Allan Street to urban 
standards should be limited to 
works directly related to the 
development, being full 
construction of the north side 
of Allan Street for the frontage 
of the development and to the 
central seal. 

It is recommended that 
Council should implement a 
Special Charge Scheme to 
recoup the cost of upgrading 
the southern side of the road 
from all parties who benefit. 

Council’s traffic engineers advise that it is not standard practice 
to upgrade half the road, but rather upgrade the road to the 
location of the access into the precinct in Allan Street.  This 
point of access will be determined by the Traffic Impact 
Assessment Report (TIAR) and shown in the approved 
Development Plan. 

The limited redevelopment of properties to the south of Allan 
Street has not provided sufficient justification to date for its full 
construction, and is unlikely to be in the future with only very 
limited re-subdivision of existing lots likely to occur.  However 
Council considers the proposed rezoning and future 
subdivision of the subject site to the north of Allan Street, does 
justify is construction to urban standards. 

It is therefore Council’s position that full construction of Allan 
Street will be required up to an agreed point of access, with 
details to be subject to the TIAR. 

The Panel agrees with Council’s 
position that full construction 
should be required up to the point 
of access.  In practice this may 
only be half way along the street. 

Request deletion of the 
requirement for the typical 
cross sections as this is not 
warranted at the time of 
submitting the Development 
Plan for Council approval.  
Road widths should have 
regard to standard regulations 
and be developed during the 
detailed design phase. 

The DPO24 schedule requires a Traffic Impact Assessment 
Report (TIAR) prepared by a suitably qualified person to inform 
the content of the Development Plan.  The TIAR typically 
includes road layouts with cross sections for each type of road. 

It is considered reasonable to retain this requirement. 

The requirement for typical cross 
sections is a usual requirement of 
a Development Plan.  Agree with 
Council. 

The requirement for a 
functional layout plan is not 
warranted at the time of 

The DPO24 schedule requires a Traffic Impact Assessment 
Report (TIAR) prepared by a suitably qualified person to inform 
the content of the Development Plan. 

Accept Council response. 
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submitting the Development 
Plan for Council approval, and 
this should be a condition of 
any subsequent planning 
permit and delivered during 
the detailed design phase. 

Proponent suggests revised 
wording for a concept plan to 
identify proposed upgrades to 
intersections at Manuka 
Road, Allan Street/Manuka 
Road, pedestrian crossings 
on Manuka Road and the 
extent of works to be 
undertaken on Allan Street. 

The TIAR will justify the intersection treatment (an intersection 
treatment is required for Allan St/Manuka Rd intersection) and 
the construction of Allan St to urban standards. 

It is reasonable to retain these inclusions in the TIAR list, but 
Council agrees to delete references to functional layout plans, 
and detailed design of intersections and road upgrades. 

Suggested rewording is as per track change post-exhibition 
version of DPO24 – bottom of p. 6 of 7. 

The requirement for an 
access roundabout or 
dedicated turning lane at 
Manuka Road may not be 
warranted based on the scale 
of the subject site, and that a 
traffic impact assessment 
should determine the location 
of entry points and road 
layout. 

The DPO24 schedule requires a Traffic Impact Assessment 
Report (TIAR) prepared by a suitably qualified person to inform 
the content of the Development Plan.  The TIAR will justify the 
northern access point at Manuka Road taking account of sight 
distances, traffic volumes and intersection treatments. 

It is considered reasonable to include the requirement for 
intersection treatment in the TIAR list, but delete references to 
detailed design of intersections (as per track change post-
exhibition version of DPO24). 

Accept Council response. 
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The following table sets out the unresolved or partially resolved issues raised by Mr Pan in 
relation to DPO24, along with Council’s response and the Panel’s comments. 
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DPO24 does not provide sufficient 
guidance to Council to ensure that a 
planning permit application made prior to 
preparation of a development plan will not 
prejudice the future use and development 
of the land in an integrated manner. 

Council agreed to change the wording in Clause 1.0 to 
read “before a development plan has been approved…” 

Agree with Council 
response. 

DPO24 specifies that only one 
development plan may be approved for 
the land affected by the overlay. 

It is unclear why it has been seen 
necessary for DPO24 to limit to one the 
number of development plans that may 
be prepared for the Manuka Road 
precinct. 

In circumstances such as applies to the 
Manuka Road precinct, where there are 
disparate development timing imperatives 
amongst land holders, some flexibility 
ought be adopted. 

The Schedule could be further modified to require the 
preparation of a “Development Plan” with 3 “sub-precinct 
plans” forming discrete components of that development 
plan – where the vision is contained within the 
development plan and the sub-precinct plans provide the 
detail. 

The Panel does not 
favour separate 
Development Plans 
or sub-precinct 
plans.  In the 
Panel’s view this 
defeats the purpose 
of master planning. 

In any case it is not 
necessary to specify 
any staging as there 
is reference to 
staging in the parent 
clause 43.04-3: 

“The development 
plan may consist of 
plans or other 
documents and 
may, with the 
agreement of the 
responsible 
authority, be 
prepared and 
implemented in 
stages.” 

Mr Pan suggests that the requirement for 
access to Manuka Road be reworded as 
follows: 

New points of road access are to be 
restricted to one access point on Manuka 
Road and one access point on Allen 
Street.  All existing access points to 
individual properties are to remain until 
the respective properties are developed. 

The relevant requirement in the DPO24 has been changed 
to read: 

New points of road access are to be restricted to one 
access point on Manuka Road and one access point on 
Allan Street.  Any other access point to the land is to be 
removed upon development of the site, unless otherwise 
agreed by the responsible authority or required for fire 
access purposes. 

This issue would 
seem to be resolved. 

the Bushfire Management Provisions 
would have the effect of vesting a part of 
Mr Pan’s property in Council for the 
purposes of satisfying the provision of a 
perimeter road in circumstances where 
no application to subdivide had been 
made in relation to Mr Pan’s property. 

The requirement for a perimeter road 
ought be deleted and the road network 
ought be determined through the 
development plans approval process 
informed by an indicative vision for the 

Vehicle access in the precinct is an important issue, 
particularly for bushfire and emergency access but also for 
general access and connectivity for future residents.  
Whilst Council does not consider that a perimeter road is 
the only way that access across the precinct can be 
achieved, the use of a perimeter road does have the 
advantage of securing appropriate vehicle access within 
the precinct, assists in the provision of defendable space 
along the eastern and northern boundaries of the site, and 
provides for a better residential interface with the open 
space and conservation areas adjoining the creek. 

If the requirement for a perimeter road is removed, then 

The Panel does not 
support the removal 
of the requirement for 
a perimeter road, 
although has 
acknowledged that 
there are other ways 
that the fire protection 
and access 
requirements can be 
met.   

The Panel has agreed 
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Manuka Road precinct. other suitable vehicle access arrangements that meet 
bushfire and other access requirements across the whole 
DPO24 site would need to be developed and locked in to 
the overall development plan approval stage, rather than at 
subsequent sub-precinct plan approval stage.  This should 
also include an assessment of any temporary access 
arrangements that may need to be put into place prior to 
the ultimate road network, as envisaged by the overall 
development plan, being able to be delivered. 

with the changed 
wording put forward 
by Parklea in this 
respect. 

Temporary access 
arrangements may be 
required to meet 
emergency access 
needs at various 
stages of 
development of the 
site.  These are 
matters that can 
properly be 
addressed at the 
permit stage. 

 


